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RESUMO: 2�SUHVHQWH�WUDEDOKR�DSUHVHQWD�XPD�DQiOLVH�GR�GLUHLWR�VXFHVVyULR�
HP� FDVRV� GH� PXOWLSDUHQWDOLGDGH�� XPD� ODFXQD� GR� RUGHQDPHQWR� MXUtGLFR�
EUDVLOHLUR�� 7HP� FRPR� REMHWLYR� GHPRQVWUDU� D� SRVVLELOLGDGH� H� RV� SULQFLSDLV�
HIHLWRV� MXUtGLFRV� GD� PXOWLSDUHQWDOLGDGH�� VHQGR� DERUGDGR� R� PRGR� FRPR� R�
DVVXQWR�IRL�WUDWDGR�SHORV�7ULEXQDLV�6XSHULRUHV��DWp�FKHJDU�DR�6XSUHPR�7ULEXQDO�
)HGHUDO��TXH�S{V�¿P�j�SROrPLFD��7HQGR�HP�YLVWD�TXH��DJRUD��D�UHIHULGD�GHFLVmR�
VHUYLUi�GH�VXVWHQWDomR�SDUD�D�H[HFXomR�GH�WDO�GLUHLWR�HP�WRGR�R�SDtV��VXUJHP�
LQ~PHUDV�LQGDJDo}HV�GHYLGR�jV�ODFXQDV�OHJDLV��$VVLP��EXVFRX�VH�UHVVDOWDU�H�
HVWXGDU��SRU�PHLR�GH�H[SORUDomR�GH�XPD�LQWHQVD�ELEOLRJUD¿D��RV�SUREOHPDV�
H� DV� SRVVtYHLV� LQWHUSUHWDo}HV� TXH� WUD]HP� DV� VROXo}HV�PDLV� DGHTXDGDV� SDUD�
VLWXDo}HV�HP�TXH�KDMD�PDLV�GH�XP�YtQFXOR�SDWHUQR�RX�PDWHUQR��2EVHUYDQGR�
D� HYROXomR� GR� FRQFHLWR� GH� IDPtOLD�� EHP� FRPR� R� VXUJLPHQWR� GH� GLIHUHQWHV�
IRUPDV�GH�YtQFXORV�IDPLOLDUHV��HP�XP�IXWXUR�SUy[LPR��RSHUDGRUHV�GR�'LUHLWR�
deparar-se-mR� FRP� LQYHQWiULRV� EDVHDGRV� HP� WDLV� FRQÀLWRV��/RJR�� GLDQWH� GH�
WDQWDV�LQRYDo}HV��ID]�VH�QHFHVViULR�R�SUHVHQWH�HVWXGR��SDUD�EXVFD�SHOR�PHOKRU�
HQWHQGLPHQWR�j�HVIHUD�GH�VXFHVV}HV�

PALAVRAS-CHAVE: Sucessão. Ascendentes. Multiparentalidade. 
$IHWLYLGDGH�

ABSTRACT: 7KLV� ZRUN� SUHVHQWV� DQ� DQDO\VLV� RI� LQKHULWDQFH� ODZ� LQ�
PXOWLSDUHQWLQJ� FDVHV�� D� JDS� LQ� WKH� %UD]LOLDQ� OHJDO� V\VWHP�� ,W� DLPV� WR�
GHPRQVWUDWH�WKH�SRVVLELOLW\�DQG�WKH�PDLQ�OHJDO�HIIHFWV�RI�PXOWLSDUHQWLQJ��E\�
DGGUHVVLQJ�WKH�ZD\�WKH�PDWWHU�ZDV�GHDOW�ZLWK�E\�WKH�6XSHULRU�&RXUWV��XQWLO�
LW� UHDFKHG� WKH�6XSUHPH�)HGHUDO�&RXUW��ZKLFK�HQGHG� WKH�FRQWURYHUV\��2QFH�
WKLV� GHFLVLRQ�ZLOO� QRZ� VXSSRUW� WKH� HQIRUFHPHQW� RI� VXFK� D� ULJKW� DFURVV� WKH�
FRXQWU\��QXPHURXV�TXHVWLRQV�DULVH�GXH�WR�OHJDO�VKRUWFRPLQJV��7KXV��ZH�VRXJKW�
WR�KLJKOLJKW� DQG� VWXG\�� WKURXJK�H[SORUDWLRQ�RI� DQ� LQWHQVH�ELEOLRJUDSK\�� WKH�

1����$GYRJDGD��3yV�JUDGXDGD�HP�'LUHLWR�H�$JURQHJyFLR�
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problems and possible interpretations that bring the most appropriate solutions 
IRU� VLWXDWLRQV� LQ�ZKLFK� WKHUH� LV�PRUH� WKDQ� RQH� SDWHUQDO� RU�PDWHUQDO� ERQG��
2EVHUYLQJ�WKH�HYROXWLRQ�RI�WKH�FRQFHSW�RI�IDPLO\��DV�ZHOO�DV�WKH�HPHUJHQFH�
RI�GLIIHUHQW� IRUPV�RI� IDPLO\�ERQGV�� LQ� WKH�QHDU� IXWXUH�� OHJDO�RSHUDWRUV�ZLOO�
FRPH� DFURVV� LQYHQWRULHV� EDVHG� RQ� VXFK� FRQÀLFWV��7KHUHIRUH�� LQ� YLHZ�RI� VR�
PDQ\�LQQRYDWLRQV��WKLV�VWXG\�LV�QHFHVVDU\�WR�VHHN�D�EHWWHU�XQGHUVWDQGLQJ�RI�
the sphere of successions.

KEYWORDS:�6XFFHVVLRQ��$VFHQGDQWV��0XOWLSDUHQWLQJ��$IIHFWLYLW\�

SUMÁRIO: ,QWURGXomR�����'LUHLWR�'DV�)DPtOLDV�(�$�6RFLRDIHWLYLGDGH�� ����
2V� )XQGDPHQWRV� 'R� 'LUHLWR� 6XFHVVyULR�� ���� )XQomR� 6RFLDO� 'D� +HUDQoD��
����$V�0RGDOLGDGHV�'H�+HUGHLURV�'R�&yGLJR�&LYLO������6XFHVVmR�/HJtWLPD�
E Parentesco. 3. O Direito À Sucessão Dos Ascendentes Em Caso De 
0XOWLSDUHQWDOLGDGH�� ���� /DFXQD� /HJDO�� &RQVLGHUDo}HV� ¿QDLV�� 5HIHUrQFLDV�
%LEOLRJUi¿FDV�

Introdução 

2�'LUHLWR�GH�IDPtOLD�p�UHJLGR�SRU�QRUPDV�HVVHQFLDOPHQWH�GH�RUGHP�S~EOLFD��
YLVWR� TXH� HVWi� LQWLPDPHQWH� OLJDGR� DR� GLUHLWR� H[LVWHQFLDO�� VHQGR� QXOD� TXDOTXHU�
SUHYLVmR�GH�UHQ~QFLD�D�HVVHV�GLUHLWRV��FRPR�GLVSRVWR�QRV�DUWLJRV�������D��������GR�
&yGLJR�&LYLO��SRU�RXWUR�ODGR��WDPEpP�Ki�QRUPDV�GH�FDUiWHU�SULYDGR��WHQGR�FRPR�
H[HPSOR�DTXHODV�UHODFLRQDGDV�DR�UHJLPH�GH�EHQV��GH�FXQKR�SDWULPRQLDO��WUD]LGDV�
SHORV�DUWLJRV�������D�������GR�&yGLJR�&LYLO��

+LVWRULFDPHQWH��D�IDPtOLD�SRVVXLX�IXQo}HV�GLYHUVDV�±�UHOLJLRVD��HFRQ{PLFD�
H�UHSURGXWLYD�±��SHUPDQHFHQGR�VRE�PRGHOR�HVWiWLFR��LPSRVWR�SRU�XPD�VRFLHGDGH�
FRQVHUYDGRUD�H�SDWHUQDOLVWD�SRU�PXLWR�WHPSR��QR�HQWDQWR��D�VRFLHGDGH�H�DV�IDPtOLDV�
SDVVDUDP�SRU�LQ~PHUDV�H�SURIXQGDV�DOWHUDo}HV��H��FRQVHTXHQWHPHQWH��HVWH�UDPR�
GR�'LUHLWR�VHQWLX�QHFHVVLGDGH�GH�HYROXomR��

8PD�GHVVDV�HYROXo}HV�IRL�R�DFROKLPHQWR�±�SRU�SDUWH�GR�7ULEXQDO�3OHQR�
GR�6XSUHPR�7ULEXQDO�)HGHUDO�±�GD�PXOWLSDUHQWDOLGDGH��Mi�TXH�D�H[LVWrQFLD�GH�XPD�
SDWHUQLGDGH� VRFLRDIHWLYD� QmR� GHYH� SUHMXGLFDU� R� ¿OKR� GH� EXVFDU� RX� WHU� UHODomR�
FRP�VXD�SDWHUQLGDGH�ELROyJLFD�H��DVVLP��VHU�VXMHLWR�SDVVLYR�GH�WRGRV�RV�GLUHLWRV�H�
REULJDo}HV�GHFRUUHQWHV�GHVVD�OLJDomR��2�QRYR�HQWHQGLPHQWR�VREUH�IDPtOLD�SDVVD�
D�VH�HPEDVDU�QR�SULQFtSLR�GD�GLJQLGDGH��QD�YDORUL]DomR�GR�SUySULR�LQGLYtGXR�H�
VXD�DIHWLYLGDGH�FRP�RV�TXH�FRQVWLWXHP�VHX�ODU��ID]HQGR�GR�DIHWR�R�HOR�TXH�XQH�R�
LQGLYtGXR�j�VXD�IDPtOLD��LQGHSHQGHQWHPHQWH�GH�YtQFXOR�VDQJXtQHR�

$SHVDU� GH� PXLWR� VH� IDODU� HP� SDUHQWDOLGDGH� VRFLRDIHWLYD�� SRXFR� VH�

Themis Revista Jurídica • Volume 02 • Número 03 • Jan-Dez 2021 • 127



H[SORUDP�RV�HIHLWRV�SRU�HOD�JHUDGRV��$R� ORQJR�GR� WUDEDOKR�� VHUi� WUD]LGR�R�TXH�
RFRUUH�� FDVR� R� ¿OKR� YHQKD� D� IDOHFHU� DQWHV� GRV� SDLV�� VHP� TXH� WHQKD� GHL[DGR�
descendentes. A solução para tal questionamento sempre foi que os ascendentes 
GD�OLQKD�SDWHUQD�KHUGHP�D�PHWDGH��FDEHQGR�D�RXWUD�PHWDGH�DRV�GD�OLQKD�PDWHUQD��
2X�VHMD��R�SDL�UHFHELD�D�PHWDGH�GRV�EHQV��H�D�PmH�D�RXWUD�PHWDGH��(P�FDVR�GH�
PXOWLSDUHQWDOLGDGH��SRU�DQDORJLD�DR�GLVSRVWR�QR�DUWLJR�VXSUDFLWDGR��D�PmH�UHFHEH�
PHWDGH��H�FDGD�SDL�WHP�GLUHLWR�D�XP�TXDUWR�GD�KHUDQoD"�2X�D�PHOKRU�DOWHUQDWLYD�
VHULD�D�GLVWULEXLomR�GH�XP�WHUoR�GD�KHUDQoD�DRV�DVFHQGHQWHV"

$� UHVSRVWD� j� TXHVWmR� WUD]LGD�SHOR�&yGLJR�&LYLO� DWXDO�� TXH�GLVFLSOLQD�R�
DVVXQWR��ORJLFDPHQWH��QmR�SRGH�VHU�GHVFRQVLGHUDGD��WHQGR�HP�YLVWD�TXH�QLQJXpP�
VHUi� REULJDGR� D� ID]HU� RX� GHL[DU� GH� ID]HU� DOJXPD� FRLVD� VHQmR� HP� YLUWXGH� GH�
OHL�� FRQIRUPH�R�SULQFtSLR�GD� OHJDOLGDGH��6HUi�GHPRQVWUDGR�� DVVLP��TXH�D� UHJUD�
continuaria em situações de reconhecimento de multiparentalidade. 

'HVWDUWH�� QHVWH� WUDEDOKR�� VHUi� WUD]LGR� R� UHFRQKHFLPHQWR� ±� SRU� QRVVRV�
WULEXQDLV�±�GR�SULQFtSLR�GD�DIHWLYLGDGH��WUDWDQGR�VH�GH�XP�HOR�GH�SDUHQWHVFR�FLYLO��
VHP�YtQFXOR�ELROyJLFR��PDV�TXH��HP�GHFRUUrQFLD�GD�IRUWH�OLJDomR�GH�DIHWR��YLYHP�
FRPR�VH�SDUHQWHV�IRVVHP��(VVH�WRUQRX�VH�R�SULQFtSLR�JXLD�SDUD�RV�QRYRV�FRQFHLWRV�
GH�IDPtOLD��$OpP�GR�PDLV��VHUi�GHVWDFDGR�R�WUDWDPHQWR�TXH�DV�&RUWHV�6XSHULRUHV�
têP�GDGR�DR�YtQFXOR�VRFLRDIHWLYR��TXH�YDL�DOpP�GR�YtQFXOR�DGRWLYR��VLPSOHVPHQWH��
(��SRU�~OWLPR��D�LQWHUSUHWDomR�GD�WHVH�GD�PXOWLSDUHQWDOLGDGH��D�SRVVLELOLGDGH�GH�
VH�SRVVXLU��FRP�UHJXODPHQWDomR�OHJDO��PDLV�GH�XP�SDL�RX�XPD�PmH�H�RV�HIHLWRV�
GHFRUUHQWHV�GH�WDO�UHODomR��FRP�rQIDVH�QR�GLUHLWR�VXFHVVyULR�

1. Direito das famílias e a socioafetividade

2V�DQWLJRV�SULQFtSLRV�GH�'LUHLWR�GH�)DPtOLD�IRUDP�H[WHUPLQDGRV��VXUJLQGR�
RXWURV��GH�DFRUGR�FRP�XPD�SURSRVWD�GH�FRQVWLWXFLRQDOL]DomR��$�KRUL]RQWDOL]DomR�
das normas que protegem as pessoas assume a necessidade de serem aplicadas 
HQWUH�RV�SDUWLFXODUHV��FRPR�RV�SULQFtSLRV�IXQGDPHQWDLV�GD�GLJQLGDGH�KXPDQD�H�
VROLGDULHGDGH�IDPLOLDU��GD�LJXDOGDGH�GH�¿OKRV��GH�JrQHURV�H�GD�HTXLYDOrQFLD�GDV�
entidades familiares.

6REUH� RV� SULQFtSLRV� QRUWHDGRUHV� GR� QRYR� GLUHLWR� GDV� IDPtOLDV�� HQXQFLD�
o artigo 1.���LQFLVR�,,,��GD�&RQVWLWXLomR�)HGHUDO�GH�����2��TXH�QRVVR�(VWDGR�WHP�
FRPR�SULQFtSLR�IXQGDPHQWDO�D�GLJQLGDGH�GH�SHVVRD�KXPDQD��XP�VXSHUSULQFtSLR��
,QJR�:ROIJDQJ�6DUOHW�FRQFHLWXD�R�SULQFtSLR�HP�TXHVWmR�FRPR��

2�UHGXWR�LQWDQJtYHO�GH�FDGD�LQGLYtGXR�H��QHVWH�VHQWLGR��D�~OWLPD�IURQWHLUD�FRQWUD�

2    BRASIL. Constituição da República Federativa do Brasil de 1988��&DVD�&LYLO��
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TXDLVTXHU�LQJHUrQFLDV�H[WHUQDV��7DO�QmR�VLJQL¿FD��FRQWXGR��D�LPSRVVLELOLGDGH�GH�
TXH�VH�HVWDEHOHoDP�UHVWULo}HV�DRV�GLUHLWRV�H�JDUDQWLDV�IXQGDPHQWDLV��PDV�TXH�DV�
UHVWULo}HV�HIHWLYDGDV�QmR�XOWUDSDVVHP�R�OLPLWH�LQWDQJtYHO�LPSRVWR�SHOD�GLJQLGDGH�
da pessoa humana.3 

$� GLJQLGDGH� HVWi� GHQWUR� GH� FDGD� XP�� VHQGR� R� 'LUHLWR� GDV� )DPtOLDV� R�
UDPR�PDLV�KXPDQR�GH�WRGR�R�'LUHLWR��1HVVH�VHQWLGR��D�'HFODUDomR�8QLYHUVDO�GRV�
'LUHLWRV�+XPDQRV�WUD]��HP�VHX�SUHkPEXOR��TXH�R�UHFRQKHFLPHQWR�GD�GLJQLGDGH�
GHYH�VHU�LQHUHQWH�D�WRGRV�RV�PHPEURV�GD�IDPtOLD�KXPDQD�H�GH�VHXV�GLUHLWRV�LJXDLV�
H�LQDOLHQiYHLV��FRPR�IXQGDPHQWR�GD�OLEHUGDGH��GD�MXVWLoD�H�GD�SD]�QR�PXQGR��1R�
TXH�FRQFHUQH�j�OHVmR�GD�GLJQLGDGH�KXPDQD��DSUHVHQWD�VH�XP�UHOHYDQWH�MXOJDGR��
GR�7ULEXQDO�GH�$OoDGD�&LYLO�GH�0LQDV�*HUDLV��VREUH�R�FDVR�$OH[DQGUH�)RUWHV�FXMD�
HPHQWD�ID]�UHIHUrQFLD�H[SUHVVD�D�HVVH�SULQFtSLR�

,QGHQL]DomR�SRU�GDQRV�PRUDLV��5HODomR�SDWHUQR�¿OLDO��3ULQFtSLR�GD�GLJQLGDGH�GD�
SHVVRD�KXPDQD��3ULQFtSLR�GD�DIHWLYLGDGH��$�GRU�VRIULGD�SHOR�¿OKR��HP�YLUWXGH�
GR�DEDQGRQR�SDWHUQR��TXH�R�SULYRX�GR�GLUHLWR�j�FRQYLYrQFLD��DR�DPSDUR�DIHWLYR��
PRUDO�H�SVtTXLFR��GHYH�VHU� LQGHQL]iYHO��FRP�IXOFUR�QR�SULQFtSLR�GD�GLJQLGDGH�
GD�SHVVRD�KXPDQD��7ULEXQDO�GH�$OoDGD�GH�0LQDV�*HUDL�����&kPDUD�GH�'LUHLWR�
3ULYDGR��$SHODomR�&tYHO������������GHFLVmR�������������5HO��8QLDV�6LOYD��Y�X���

/DPHQWDYHOPHQWH��D�GHFLVmR�TXH�FRQGHQRX�R�SDL�DR�SDJDPHQWR�GH�GDQRV�
PRUDLV�DR�¿OKR�IRL�UHIRUPDGD�SHOR�6XSHULRU�7ULEXQDO�GH�-XVWLoD��QR�DQR�GH�������
HQWUHWDQWR�� GHPRQVWUDQGR� HYROXomR� HP� UHODomR� DR� WHPD�� HP� ������ R� 6XSHULRU�
7ULEXQDO�GH�-XVWLoD��HP�UHYLVmR�DR�DFyUGmR�VXSUDFLWDGR��DGPLWLX�D�UHSDUDomR�FLYLO�
SHOR�DEDQGRQR�DIHWLYR��SRU�PHLR�GR�,QIRUPDWLYR�Q������GR�67-�

&,9,/� (� 352&(668$/� &,9,/�� )$0Ë/,$�� $%$1'212� $)(7,92��
&203(16$d2� 325� '$12� 025$/�� 3266,%,/,'$'(�� ��� ,QH[LVWHP�
UHVWULo}HV� OHJDLV� j� DSOLFDomR� GDV� UHJUDV� FRQFHUQHQWHV� j� UHVSRQVDELOLGDGH� FLYLO�
H�R�FRQVHTXHQWH�GHYHU�GH� LQGHQL]DU�FRPSHQVDU�QR�'LUHLWR�GH�)DPtOLD������ ������
��� $SHVDU� GDV� LQ~PHUDV� KLSyWHVHV� TXH� PLQLPL]DP� D� SRVVLELOLGDGH� GH� SOHQR�
FXLGDGR�GH�XP�GRV�JHQLWRUHV�HP�UHODomR�j�VXD�SUROH��H[LVWH�XP�Q~FOHR�PtQLPR�
GH�FXLGDGRV�SDUHQWDLV�TXH��SDUD�DOpP�GR�PHUR�FXPSULPHQWR�GD�OHL��JDUDQWDP�DRV�
¿OKRV��DR�PHQRV�TXDQWR�j�DIHWLYLGDGH��FRQGLo}HV�SDUD�XPD�DGHTXDGD�IRUPDomR�
SVLFROyJLFD� H� LQVHUomR� VRFLDO�� ��� $� FDUDFWHUL]DomR� GR� DEDQGRQR� DIHWLYR�� D�

3����6$5/(7��,QJR�:ROIJDQJ�$�H¿FiFLD�GRV�GLUHLWRV�IXQGDPHQWDLV�����HG��3RUWR�$OHJUH��/LYUDULD�
GR�$GYRJDGR��������S������
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H[LVWrQFLD�GH�H[FOXGHQWHV�RX��DLQGD��IDWRUHV�DWHQXDQWHV������ não podem ser objeto 
GH�UHDYDOLDomR�QD�HVWUHLWD�YLD�GR�UHFXUVR�HVSHFLDO�����$�DOWHUDomR�GR�YDORU�¿[DGR�
D�WtWXOR�GH�FRPSHQVDomR�SRU�GDQRV�PRUDLV�p�SRVVtYHO��HP�UHFXUVR�HVSHFLDO��QDV�
KLSyWHVHV�HP�TXH�D�TXDQWLD�HVWLSXODGD�SHOR�7ULEXQDO�GH�RULJHP�UHYHOD�VH�LUULVyULD�
RX�H[DJHUDGD�����5HFXUVR�HVSHFLDO�SDUFLDOPHQWH�SURYLGR���67-��5(VS�����������
63��5HO��0LQ��1DQF\�$QGULJKL�����7XUPD��M��������������'-H�������������

2� DFyUGmR�SURIHULGR�SHOD�&RUWH� GHPRQVWUD� D� FRQFUHWL]DomR� MXUtGLFD� GD�
GLJQLGDGH� KXPDQD�� YLVDQGR� D� HYLWDU� R� DEDQGRQR� QDV� IDPtOLDV�� 3RU� VXD� YH]�� R�
SULQFtSLR�GD�VROLGDULHGDGH�IDPLOLDU�¿FRX�UHFRQKHFLGR�SHOR�DUWLJR������LQFLVR�,��GD�
&RQVWLWXLomR�)HGHUDO�GH�������3DXOR�/{ER��VREUH�R�SULQFtSLR�HP�SDXWD��HQVLQD�

$�VROLGDULHGDGH��FRPR�FDWHJRULD�pWLFD�H�PRUDO�TXH� VH�SURMHWRX�SDUD�R�PXQGR�
MXUtGLFR�� VLJQL¿FD� XP� YtQFXOR� GH� VHQWLPHQWR� UDFLRQDOPHQWH� JXLDGR�� OLPLWDGR�
H�DXWRGHVWLQDGR�TXH�FRPSHOH�j�RIHUWD�GH�DMXGD��DSRLDQGR�VH�HP�XPD�PtQLPD�
VLPLOLWXGH�GH�FHUWRV�LQWHUHVVHV�H�REMHWLYRV��GH�IRUPD�D�PDQWHU�D�GLIHUHQoD�HQWUH�
RV�SDUFHLURV�QD�VROLGDULHGDGH����2�SULQFtSLR�GD�VROLGDULHGDGH�YDL�DOpP�GD�MXVWLoD�
FXPXODWLYD��GD�LJXDOGDGH�IRUPDO��SRLV�SURMHWD�RV�SULQFtSLRV�GD�MXVWLoD�GLVWULEXWLYD�
e da justiça social. Estabelece que a dignidade de cada um apenas se realiza 
TXDQGR�RV�GHYHUHV�UHFtSURFRV�GH�VROLGDULHGDGH�HVWmR�REVHUYDGRV�RX�DSOLFDGRV��

2�SULQFtSLR�GD�VROLGDULHGDGH��TXDQGR�WUD]LGR�SDUD�R�kPELWR�IDPLOLDU��VH�
WUDWD� GH� DVVLVWrQFLD�� FRRSHUDomR�� SURWHomR� H� FXLGDGR�P~WXR�� DJRUD�� FRP� YDORU�
MXUtGLFR�� 1RV� WHUPRV� GR� DUWLJR� ����� �� ����� GD� QRVVD� &DUWD� 0DLRU�� ³R� (VWDGR�
DVVHJXUDUi� D� DVVLVWrQFLD� j� IDPtOLD� QD� SHVVRD� GH� FDGD� XP� GRV� TXH� D� LQWHJUDP��
FULDQGR�PHFDQLVPRV�SDUD�FRLELU�D�YLROrQFLD�QR�kPELWR�GH�VXDV� UHODo}HV´��(Vse 
SUHFHLWR�HVWLPXOD�D�FRPSUHHQVmR�GD�IDPtOLD�EUDVLOHLUD�FRQWHPSRUkQHD�TXH��DSyV�D�
OLEHUGDGH�DOFDQoDGD��WHP�TXH�OLGDU�FRP�D�FRPSOH[LGDGH�GRV�YtQFXORV�IDPLOLDUHV�
criados. 

4XDQGR� D�&RQVWLWXLomR� )HGHUDO� VH� UHIHUH� j� VROLGDULHGDGH�� ID]�PHQomR��
REYLDPHQWH�� j� EDVH� GD� VRFLHGDGH�� TXH� p� MXVWDPHQWH� D� IDPtOLD��2XWUR� SULQFtSLR�
LQGLVSHQViYHO� DR�'LUHLWR� GH� IDPtOLD� p� R� TXH� GL]� UHVSHLWR� j� LJXDOGDGH� HQWUH� RV�
¿OKRV�� 2� DUWLJR� ������ GR� &yGLJR� &LYLO� HVWDEHOHFH�� ³2� SDUHQWHVFR� p� FLYLO� RX�
QDWXUDO�� FRQIRUPH� UHVXOWH� GD� FRQVDQJXLQLGDGH� RX� RXWUD� RULJHP�´�� DVVLP�� FRP�
EDVH� QR� GLVSRVLWLYR� OHJDO�� p� SRVVtYHO�� HIHWLYDPHQWH�� TXH� R� FRQFHLWR� GH� IDPtOLD�
VH�HVWHQGD�H�VHMD�LQWHUSUHWDGR�GH�PRGR�DPSOR��FRQIRUPH�FRUURERUD�R�HQXQFLDGR�

4����/Ð%2� Paulo. Princípio da Solidariedade Familiar��������S���������'LVSRQtYHO�HP�KWWSV���MXV�
FRP�EU�DUWLJRV�������SULQFLSLR�GD�VROLGDULHGDGH�IDPLOLDU��$FHVVR�HP�����PDLR������
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�����GR�&RQVHOKR�GH�-XVWLoD�)HGHUDO��TXH�GLVS}H�TXH�³D�SRVVH�GR�HVWDGR�GH�¿OKR�
�SDUHQWDOLGDGH�VRFLRDIHWLYD��FRQVWLWXL�PRGDOLGDGH�GH�SDUHQWHVFR�FLYLO�´

3RU� VXD� YH]�� R� DUWLJR� ����� �� ����� GD� &RQVWLWXLomR� )HGHUDO�� GHWHUPLQD�
TXH�³RV�¿OKRV��KDYLGRV�RX�QmR�GD�UHODomR�GH�FDVDPHQWR��RX�SRU�DGRomR�WHUmR�RV�
PHVPR�GLUHLWRV�H�TXDOL¿FDo}HV��SURLELGDV�TXDLVTXHU�GHVLJQDo}HV�GLVFULPLQDWyULDV�
UHODWLYDV�j�¿OLDomR´��0DULD�%HUHQLFH�'LDV também discorreu sobre o tema em sua 
obra:

$�VXSUHPDFLD�GR�SULQFtSLR�GD�LJXDOGDGH�DOFDQoRX�WDPEpP�RV�YtQFXORV�GH�¿OLDomR��
DR�SURLELU�TXDOTXHU�GHVLJQDomR�GLVFULPLQDWyULD�FRP�UHODomR�DRV�¿OKRV�KDYLGRV�
ou não da relação de casamento ou por adoção. Em boa hora o constituinte 
DFDERX�FRP�DERPLQiYHO�KLSRFULVLD�TXH�URWXODYD�D�SUROH�SHOD�FRQGLomR�GRV�SDLV��
$�SRVWXUD�GR�JHQLWRU�TXH�GHVFXPSULD�R�GHYHU�GH�¿GHOLGDGH�H�FRPHWLD�R�FULPH�
GH�DGXOWpULR�HUD�SUHPLDGD��SRLV�QmR�OKH�JHUDYD�REULJDo}HV�FRP�UHODomR�DR�¿OKR�
assim concebido.5

2�SULQFtSLR�GD� LJXDOGDGH� HQWUH�RV�¿OKRV� URPSHX�D� FRQVWLWXLomR� IRUPDO�
GH� XPD� HQWLGDGH� IDPLOLDU�� QDV� SDODYUDV� GH� 'LPDV� 0HVVLDV� GH� &DUYDOKR��
³GHVELRORJL]DQGR� D� SDWHUQLGDGH´�� DVVLP�� VRE� D� yWLFD� IDPLOLDU�� WUDWD�VH� GR�PDLV�
LPSRUWDQWH� SULQFtSLR� SDUD� DOFDQoDU� D� LVRQRPLD� FRQVWLWXFLRQDO�� RXWURVVLP�� é 
LPSUHVFLQGtYHO� GL]HU�� DSyV� R� SULQFtSLR� GD� LJXDOGDGH� HQWUH� RV� ¿OKRV�� VREUH� R�
SULQFtSLR�GD�LJXDOGDGH�HQWUH�F{QMXJHV�H�FRPSDQKHLURV��1HVVH�FHQiULR��GLVS}H�R�
DUWLJR�������������GD�&RQVWLWXLomR�)HGHUDO��³3DUD�HIHLWR�GD�SURWHomR�GR�(VWDGR��p�
UHFRQKHFLGD�D�XQLmR�HVWiYHO�HQWUH�R�KRPHP�H�D�PXOKHU�FRPR�HQWLGDGH�IDPLOLDU��
GHYHQGR�D�OHL�IDFLOLWDU�VXD�FRQYHUVmR�HP�FDVDPHQWR´�

/RJR��HP�REVHUYkQFLD�DRV�SULQFtSLRV�GD�LJXDOGDGH��GLJQLGDGH�GD�SHVVRD�
KXPDQD�H�GD�YHGDomR�DR�UHWURFHVVR��HTXLSDURX�VH�R�UHJLPH�VXFHVVyULR�GD�XQLmR�
HVWiYHO� FRP� R� GR� FDVDPHQWR�� GHWHUPLQDQGR� D� DSOLFDomR�� WDQWR� HP� XP�� TXDQWR�
HP�RXWUR��GDV�UHJUDV�GD�VXFHVVmR�OHJtWLPD��GLVSRVWDV�QR�DUWLJR��������GR�&yGLJR�
&LYLO�� GHVVH�PRGR�� R� FRPSDQKHLUR� RX� F{QMXJH� VREUHYLYHQWH� SRGHUi� FRQFRUUHU�
FRP�RV�GHVFHQGHQWHV�GR�GH�FXMXV��D�GHSHQGHU�GR�UHJLPH�GH�EHQV�DGRWDGR�SDUD�
D�XQLmR�HVWiYHO��VHPSUH�FRQFRUUHUi�FRP�RV�DVFHQGHQWHV�H��DLQGD��VH�QmR�KRXYHU�
QHP�GHVFHQGHQWHV��QHP�DVFHQGHQWHV��FRQFRUUHUi�VR]LQKR�FRP�WRGD�D�KHUDQoD��QmR�
DOFDQoDQGR�RV�FRODWHUDLV��D�VXFHVVmR�

(P� GHFRUUrQFLD� GR� SULQFtSLR� GD� LJXDOGDGH� HQWUH� RV� F{QMXJHV� H�
FRPSDQKHLURV��VXUJH�R�SULQFtSLR�GD�LJXDOGDGH�QD�FKH¿D�IDPLOLDU��TXH�HVWDEHOHFH�

5����',$6��0DULD�%HUHQLFH��$PRU�QmR�WHP�LGDGH��Portal Jurídico Investidura��)ORULDQySROLV�6&��
���-DQ��������S�����
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TXH�QmR�Ki�GLVWLQomR�HQWUH�KRPHP�H�PXOKHU�� H� D� OLGHUDQoD�SRGH�VH� FRQFHQWUDU�
WDQWR� HP� XP�� TXDQWR� HP� RXWUR�� VHQGR� YiOLGR�� DLQGD�� D�PDQLIHVWDomR� GD� SUROH��
2�DUWLJR��������GR�&yGLJR�&LYLO��HYLGHQFLD�HVVH�SULQFtSLR�DR�HVWDEHOHFHU�FRPR�
GHYHUHV�GH�DPERV�RV�F{QMXJHV��DOpP�P~WXD�DVVLVWrQFLD��R� VXVWHQWR��D�JXDUGD�H�
HGXFDomR�GRV�¿OKRV�H�R�UHVSHLWR�H�FRQVLGHUDomR�P~WXRV��$�HYROXomR�GR�'LUHLWR�
GDV�IDPtOLDV�VXSULPLX�D�¿JXUD�DXWRULWiULD�PDVFXOLQD�H�D�VXERUGLQDomR�HP�UHODomR�
DRV�GHPDLV�LQWHJUDQWHV�GR�JUXSR�IDPLOLDU��HQFRQWUDQGR�VH��QD�FRQWHPSRUDQHLGDGH��
em grau igualitário.

$YDQoDQGR�R�WHPD��é IXQGDPHQWDO�H[SODQDU�VREUH�R�SULQFtSLR�GD�IXQomR�
VRFLDO�GD�IDPtOLD��KDMD�YLVWD�TXH�R�DUWLJR������FDSXW��GD�QRVVD�&DUWD�&RQVWLWXFLRQDO��
GLVS}H� TXH� IDPtOLD� p� D� EDVH� GD� VRFLHGDGH�� WHQGR� HVSHFLDO� SURWHomR� GR�(VWDGR��
GHVWDUWH��DV�IDPtOLDV�PHUHFHP�HVSHFLDO�DWHQomR��FRQIRUPH�HQVLQDP�3DEOR�6WRO]H�
*DJOLDQR�H�5RGROIR�3DPSORQD�)LOKR�

1XPD�SHUVSHFWLYD�FRQVWLWXFLRQDO��D�IXQFLRQDOL]DomR�VRFLDO�GD�IDPtOLD�VLJQL¿FD�
R� UHVSHLWR� DR� VHX� FDUiWHU� HXGHPRQLVWD�� HQTXDQWR� DPELrQFLD� SDUD� D� UHDOL]DomR�
GR�SURMHWR�GH�YLGD�H�GH�IHOLFLGDGH�GH�VHXV�PHPEURV��UHVSHLWDQGR�VH��FRP�LVVR��
D� GLPHQVmR� H[LVWHQFLDO� GH� FDGD� XP���$� SULQFLSDO� IXQomR� GD� IDPtOLD� p� D� VXD�
FDUDFWHUtVWLFD�GH�PHLR�SDUD�D�UHDOL]DomR�GH�QRVVRV�DQVHLRV�H�SUHWHQV}HV��

/RJR��QmR�UHFRQKHFHU�D�IXQomR�VRFLDO�GD�IDPtOLD�p�FRPR�QmR�UHFRQKHFHU�
D� SUySULD� VRFLHGDGH�� 3RU� ¿P�� SDUD� HQODoDU� WRGRV� RV� SULQFtSLRV� H[SODQDGRV�� é 
LPSUHVFLQGtYHO�GLVFRUUHU�VREUH�R�SULQFtSLR�GD�DIHWLYLGDGH��DSRQWDGR�FRPR�D�EDVH�
GDV� UHODo}HV� IDPLOLDUHV�� HP� GHFRUUrQFLD� GD� GLJQLGDGH� GH� SHVVRD� KXPDQD�� (P�
UHODomR�D� WDO�SULQFtSLR��PHUHFHP�GHVWDTXH�RV�HQVLQDPHQWRV�GH�*LVHOOH�&kPDUD�
*URHQLQJD��

2� SDSHO� GDGR� j� VXEMHWLYLGDGH� H� j� DIHWLYLGDGH� WHP� VLGR� FUHVFHQWH� QR� 'LUHLWR�
GH�)DPtOLD��TXH�QmR�PDLV�SRGH�H[FOXLU�GH�VXDV�FRQVLGHUDo}HV�D�TXDOLGDGH�GRV�
YtQFXORV�H[LVWHQWHV�HQWUH�RV�PHPEURV�GH�XPD�IDPtOLD��GH�IRUPD�TXH�SRVVD�EXVFDU�
D�QHFHVViULD�REMHWLYLGDGH�QD�VXEMHWLYLGDGH�LQHUHQWH�jV�UHODo}HV��&DGD�YH]�PDLV�
VH�Gi�LPSRUWkQFLD�DR�DIHWR�QDV�FRQVLGHUDo}HV�GDV�UHODo}HV�IDPLOLDUHV��DOLiV��XP�
RXWUR�SULQFtSLR�GR�'LUHLWR�GH�)DPtOLD�p�R�GD�DIHWLYLGDGH�7  

(P�VHGH�GH�'LUHLWR�&RPSDUDGR��D�6XSUHPD�&RUWH�GR�(VWDGR�GD�/RXLVLDQD��

6� � � �*$*/,$12��3DEOR�6WRO]H��3$03/21$�),/+2��5RGROIR��Novo Curso de Direito Civil��
'LUHLWR�GH�)DPtOLD�����HG��6mR�3DXOR��6DUDLYD��������Y�����
7����*52(1,1*$� *LVHOOH�&kPDUD��Direito Civil��'LUHLWR�GH�)DPtOLD��Y�����6mR�3DXOR��57��������
p. 28.
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QRV�(VWDGRV�8QLGRV��MXOJRX�R�UHFXUVR�����6R��G����������H�UHFRQKHFHX�D�GXSOD�
SDWHUQLGDGH�QR�FDVR�6PLWK�Y��&ROH��Dual Paternity In Louisiana���GR�DQR�GH�������
R�TXH�DEULX�SRUWDV�SDUD�DV�GHFLV}HV�OHJLVODWLYDV�QR�VHQWLGR�GH�VH�DOWHUDU�D�OHL�FLYLO��
D�¿P�GH�UHFRQKHFHU�H�SRVLWLYDU�D�PXOWLSDUHQWDOLGDGH��HP�������$�SURPRomR�H�D�
SURWHomR�GD�XQLGDGH�IDPLOLDU�IRUDP�DV�SULQFLSDLV�UD]}HV�SDUD�HVVH�UHFRQKHFLPHQWR��
WRUQDQGR�UHPRWR�R�WUDWDPHQWR�KLVWRULFDPHQWH�VHYHUR�GH�FULDQoDV�LOHJtWLPDV�SRU�
parte de Louisiana. 

2� 6XSUHPR� 7ULEXQDO� )HGHUDO�� SRU� VXD� YH]�� QR� DQR� GH� ������ DSURYRX�
WHVH�QR�VHQWLGR�GH�TXH�D�SDWHUQLGDGH�VRFLRDIHWLYD�QmR�LPSHGH�R�UHFRQKHFLPHQWR�
GR� YtQFXOR� GH� ¿OLDomR� EDVHDGD� QD� RULJHP� ELROyJLFD�� FRP� RV� HIHLWRV� MXUtGLFRV�
SUySULRV�� LQGHSHQGHQWHPHQWH� GH� UHJLVWUR�� D¿UPDQGR�� DLQGD�� TXH� D� SDWHUQLGDGH�
VRFLRDIHWLYD� QmR� UHSUHVHQWD� XPD� SDWHUQLGDGH� GH� VHJXQGD� RUGHP� HP� UHODomR� j�
ELROyJLFD��DEULQGR�FDPLQKR�SDUD�D�PXOWLSDUHQWDOLGDGH�H[SUHVVD�QR�3URYLPHQWR����
do Conselho Nacional de Justiça (CNJ): 

(0(17$�±�,QVWLWXL�PRGHORV�~QLFRV�GH�FHUWLGmR�GH�QDVFLPHQWR��GH�FDVDPHQWR�H�
GH�yELWR��D�VHUHP�DGRWDGDV�SHORV�RItFLRV�GH�UHJLVWUR�FLYLO�GDV�SHVVRDV�QDWXUDLV��
H� GLVS}H� VREUH� R� UHFRQKHFLPHQWR� YROXQWiULR� H� D� DYHUEDomR� GD� SDWHUQLGDGH�
H�PDWHUQLGDGH� VRFLRDIHWLYD� QR�/LYUR� ³$´� H� VREUH� R� UHJLVWUR� GH� QDVFLPHQWR� H�
HPLVVmR�GD�UHVSHFWLYD�FHUWLGmR�GRV�¿OKRV�KDYLGRV�SRU�UHSURGXomR�DVVLVWLGD��
���$UW�� ���� 2� UHFRQKHFLPHQWR� YROXQWiULR� GD� SDWHUQLGDGH� RX� GD� PDWHUQLGDGH�
VRFLRDIHWLYD�GH�SHVVRD�GH�TXDOTXHU�LGDGH�VHUi�DXWRUL]DGR�SHUDQWH�RV�R¿FLDLV�GH�
UHJLVWUR�FLYLO�GDV�SHVVRDV�QDWXUDLV��
[...]
$UW�� ���� 2� UHFRQKHFLPHQWR� GD� SDWHUQLGDGH� RX� PDWHUQLGDGH� VRFLRDIHWLYD� VHUi�
SURFHVVDGR�SHUDQWH� R� R¿FLDO� GH� UHJLVWUR� FLYLO� GDV� SHVVRDV� QDWXUDLV�� DLQGD� TXH�
GLYHUVR�GDTXHOH�HP�TXH�IRL�ODYUDGR�R�DVVHQWR��PHGLDQWH�D�H[LELomR�GH�GRFXPHQWR�
R¿FLDO�GH�LGHQWL¿FDomR�FRP�IRWR�GR�UHTXHUHQWH�H�GD�FHUWLGmR�GH�QDVFLPHQWR�GR�
¿OKR��DPERV�HP�RULJLQDO�H�FySLD��VHP�FRQVWDU�GR�WUDVODGR�PHQomR�j�RULJHP�GD�
¿OLDomR��
[...]
$UW������2�UHFRQKHFLPHQWR�GD�SDWHUQLGDGH�RX�PDWHUQLGDGH�VRFLRDIHWLYD�VRPHQWH�
poderá ser realizado de forma unilateral e não implicará o registro de mais de 
GRLV�SDLV�H�GH�GXDV�PmHV�QR�FDPSR�),/,$d2�QR�DVVHQWR�GH�QDVFLPHQWR��8

2�&ROpJLR�GH�&RRUGHQDGRUHV�GD�,QIkQFLD�H�-XYHQWXGH�GRV�7ULEXQDLV�GH�
-XVWLoD�GR�%UDVLO�SHGLX�D�WRPDGD�GH�SURYLGrQFLDV������������������������������

8    CNJ. Conselho Nacional de Justiça. Provimento n. 63 de 14 de novembro de 2017. 
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QR�VHQWLGR�GH�DOWHUDU�D�6HomR�,,��GR�3URYLPHQWR��������GR�&1-��VRE�D�DOHJDomR�
GH�TXH�R�&ROpJLR�VH�SUHRFXSD�FRP�RV�HIHLWRV�GR�SURYLPHQWR��WHQGR�HP�YLVWD�R�
DIDVWDPHQWR�GD�DWXDomR�MXULVGLFLRQDO�QD�FRQVWLWXLomR�GD�SDUHQWDOLGDGH�VRFLRDIHWLYD��
além da facilidade de ocorrência de irregularidades em casos de adoção. Não 
REVWDQWH��VROLFLWRX�D�DOWHUDomR�VRE�IXQGDPHQWR�GH�TXH�R�SURYLPHQWR�XOWUDSDVVRX�D�
FRPSHWrQFLD�OHJLVODWLYD�GR�&1-��YH]�TXH�RV�DUWLJRV�VXSUDFLWDGRV�UHWLUDP�R�3RGHU�
Judiciário da análise de possibilidade dos registros de paternidade ou maternidade 
VRFLRDIHWLYD�

$R� UHFHEHU� R� H[SHGLHQWH�� R� &RUUHJHGRU� 1DFLRQDO� HQWHQGHX� TXH� R�
SURYLPHQWR����DSHQDV�IRUPDOL]RX�VLWXDomR�FRWLGLDQD��$VVLP��GHWHUPLQRX�TXH�VH�
R¿FLDVVH� jV�&RUUHJHGRUDV�JHUDLV� GH� -XVWLoD� GRV�(VWDGRV� H� GR�'LVWULWR� )HGHUDO��
DR� ,QVWLWXWR� %UDVLOHLUR� GH� 'LUHLWR� GH� )DPtOLD� �,%')$0��� j� Associação dos 
Registradores de Pessoas Naturais (A53(1�%5��H�j�$VVRFLDomR�GRV�1RWiULRV�H�
5HJLVWUDGRUHV��$125(*�%5���SDUD�TXH�VH�PDQLIHVWDVVHP�DFHUFD�GR�DOHJDGR�QD�
inicial.

'LDQWH�GD�DQiOLVH�GR�SHGLGR��R�SURYLPHQWR�����GR�&RQVHOKR�1DFLRQDO�GH�
-XVWLoD��GH����GH�DJRVWR�GH�������DFDERX�SRU�DOWHUDU�RV�UHTXLVLWRV�QD�SDWHUQLGDGH�
VRFLRDIHWLYD��GR�3URYLPHQWR�����UHVROYHQGR�TXH�R�UHFRQKHFLPHQWR�GD�SDWHUQLGDGH�
RX�PDWHUQLGDGH�VRFLRDIHWLYD�VHUi�DXWRUL]DGR�SHUDQWH�RV�R¿FLDLV�GH�UHJLVWUR�FLYLO�
GDV� SHVVRDV� QDWXUDLV�� TXDQGR� VH� WUDWDU� GH� SHVVRDV� DFLPD�GH���� DQRV�� H� QmR�GH�
TXDOTXHU�LGDGH��FRPR�HVWDEHOHFLGR�QR�SURYLPHQWR�����$OpP�GR�PDLV��IRL�DFUHVFLGR�
R�DUWLJR����$��QRV�VHJXLQWHV�WHUPRV��

$UW�����$��$�SDWHUQLGDGH�RX�D�PDWHUQLGDGH�VRFLRDIHWLYD�GHYH�VHU�HVWiYHO�H�GHYH�
HVWDU�H[WHULRUL]DGD�VRFLDOPHQWH��
���2�UHJLVWUDGRU�GHYHUi�DWHVWDU�D�H[LVWrQFLD�GR�YtQFXOR�DIHWLYR�GD�SDWHUQLGDGH�
RX� PDWHUQLGDGH� VRFLRDIHWLYD� PHGLDQWH� DSXUDomR� REMHWLYD� SRU� LQWHUPpGLR� GD�
YHUL¿FDomR�GH�HOHPHQWRV�FRQFUHWRV��
��� 2� UHTXHUHQWH� GHPRQVWUDUi� D� DIHWLYLGDGH� SRU� WRGRV� RV� PHLRV� HP� GLUHLWR�
DGPLWLGRV��EHP�FRPR�SRU�GRFXPHQWRV�� WDLV�FRPR��DSRQWDPHQWR�HVFRODU�FRPR�
UHVSRQViYHO�RX�UHSUHVHQWDQWH�GR�DOXQR��LQVFULomR�GR�SUHWHQVR�¿OKR�HP�SODQR�GH�
VD~GH�RX�HP�yUJmR�GH�SUHYLGrQFLD�� UHJLVWUR�R¿FLDO�GH�TXH�UHVLGHP�QD�PHVPD�
XQLGDGH� GRPLFLOLDU�� YtQFXOR� GH� FRQMXJDOLGDGH� ±� FDVDPHQWR� RX� XQLmR� HVWiYHO�
±� FRP�R� DVFHQGHQWH� ELROyJLFR�� LQVFULomR� FRPR�GHSHQGHQWH� GR� UHTXHUHQWH� HP�
HQWLGDGHV� DVVRFLDWLYDV�� IRWRJUD¿DV� HP� FHOHEUDo}HV� UHOHYDQWHV�� GHFODUDomR� GH�
WHVWHPXQKDV�FRP�¿UPD�UHFRQKHFLGD��
���$�DXVrQFLD�GHVWHV�GRFXPHQWRV�QmR�LPSHGH�R�UHJLVWUR��GHVGH�TXH�MXVWL¿FDGD�D�
LPSRVVLELOLGDGH��QR�HQWDQWR��R�UHJLVWUDGRU�GHYHUi�DWHVWDU�FRPR�DSXURX�R�YtQFXOR�
VRFLRDIHWLYR��
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���2V� GRFXPHQWRV� FROKLGRV� QD� DSXUDomR� GR� YtQFXOR� VRFLRDIHWLYR� GHYHUmR� VHU�
DUTXLYDGRV�SHOR�UHJLVWUDGRU��RULJLQDLV�RX�FySLDV��MXQWDPHQWH�FRP�R�UHTXHULPHQWR�

1mR�REVWDQWH��IRL�DOWHUDGR�R��������GR�DUWLJR�����TXH�DQWHV�HVWLSXODYD�D�
LGDGH�GR�¿OKR�VXSHULRU�D�GR]H�DQRV�SDUD�TXH�R�UHFRQKHFLPHQWR�GD�SDWHUQLGDGH�
RX� PDWHUQLGDGH� VRFLRDIHWLYD� GHSHQGHVVH� GH� VHX� FRQVHQWLPHQWR�� $� SDUWLU� GDV�
PRGL¿FDo}HV�� ¿FD� HVWLSXODGR� TXH� VHUi� H[LJLGR� R� FRQVHQWLPHQWR� GR� ¿OKR� SDUD�
UHFRQKHFLPHQWR�GD�SDWHUQLGDGH�RX�PDWHUQLGDGH�VRFLRDIHWLYD��FDVR�WHQKD�PHQRV�
de 18 anos. 

3RU�¿P��R�DUWLJR����SDVVD�D�YLJRUDU� DFUHVFLGR�GH�GRLV�SDUiJUDIRV��TXH�
GHWHUPLQDP�TXH�D�LQFOXVmR�GH�PDLV�GH�XP�DVFHQGHQWH�VRFLRDIHWLYR��VHMD�GR�ODGR�
PDWHUQR� RX� SDWHUQR�� GHYHUi� WUDPLWDU� SHOD� YLD� MXGLFLDO�� 1D� HVVrQFLD�� R� YtQFXOR�
IDPLOLDU�WUDWD�VH�PDLV�GH�XP�YtQFXOR�GH�DIHWR�TXH�OLJDomR�ELROyJLFD��R�TXH�WRUQD�
LPSUHVFLQGtYHO�GHVWDFDU�R�LQIRUPDWLYR�Q��������GR�6XSHULRU�7ULEXQDO�GH�-XVWLoD��
GHWHUPLQDQGR� REULJDWRULHGDGH� DR� SDJDPHQWR� GH� SHQVmR� DOLPHQWtFLD� TXDQGR�
IRUPDGR�YtQFXOR�VRFLRDIHWLYR�

',5(,72� &,9,/�� $/,0(1726� 1$� +,3Ï7(6(� '(� )250$d2� '(�
9Ë1&8/2�62&,2$)(7,92��$�HVSRVD�LQ¿HO�QmR�WHP�R�GHYHU�GH�UHVWLWXLU�DR�
PDULGR�WUDtGR�RV�DOLPHQWRV�SDJRV�SRU�HOH�HP�IDYRU�GH�¿OKR�FULDGR�FRP�HVWUHLWRV�
ODoRV�GH�DIHWR�SHOR�FDVDO��DLQGD�TXH�D�DG~OWHUD�WHQKD�RFXOWDGR�GR�PDULGR�R�IDWR�GH�
TXH�D�UHIHULGD�FULDQoD�VHULD�¿OKD�ELROyJLFD�VXD�H�GH�VHX�³F~PSOLFH´��,VVR�SRUTXH��VH�
R�PDULGR��DLQGD�TXH�HQJDQDGR�SRU�VXD�HVSRVD��FULD�FRPR�VHX�R�¿OKR�ELROyJLFR�GH�
RXWUHP��WHP�VH�SRU�FRQ¿JXUDGD�YHUGDGHLUD�UHODomR�GH�SDWHUQLGDGH�VRFLRDIHWLYD��
D�TXDO��SRU�VL�PHVPD��LPSHGH�D�UHSHWLomR�GD�YHUED�DOLPHQWDU��KDMD�YLVWD�TXH��D�
¿P�GH�SUHVHUYDU�R�HOR�GD�DIHWLYLGDGH��GHYH�VH�FRQVLGHUDU�VHFXQGiULD�D�YHUGDGH�
ELROyJLFD��SRUTXDQWR�D�&)�H�R�SUySULR�&&�JDUDQWHP�D�LJXDOGDGH�DEVROXWD�GRV�
¿OKRV�GH�TXDOTXHU�RULJHP��ELROyJLFD�RX�QmR�ELROyJLFD���$OpP�GR�PDLV��R�GHYHU�
GH�¿GHOLGDGH�UHFtSURFD�GRV�F{QMXJHV��DWULEXWR�EiVLFR�GR�FDVDPHQWR��HP�QDGD�VH�
FRPXQLFD�FRP�D�UHODomR�SDWHUQDO�JHUDGD��PRVWUDQGR�VH�GHVDUUD]RDGR�WUDQVIHULU�R�
{QXV�SRU�VXSRVWR�LQVXFHVVR�GD�UHODomR�j�FULDQoD�DOLPHQWDGD�������5(VS���������
63��5HO��0LQ��5LFDUGR�9LOODV�%{DV�&XHYD��MXOJDGR�HP����������

$�SDWHUQLGDGH��HP�VL�� WUDWD�VH�GH�XP�IDWR�FXOWXUDO��TXH�YDL�DOpP�GH�XP�
IDWRU�QDWXUDO��$�IDPtOLD�DWXDO�QmR�PDLV�VH�UHVWULQJH�j�IDPtOLD�ELROyJLFD��H��QHVVH�
WULOKDU��3DXOR�/{ER�WUD]�D�VHJXLQWH�OLomR�

1R� TXH� UHVSHLWD� DRV� ¿OKRV�� D� HYROXomR� GRV� YDORUHV� GD� FLYLOL]DomR� RFLGHQWDO�
OHYRX�j�SURJUHVVLYD�VXSHUDomR�GRV�IDWRV�GH�GLVFULPLQDomR�HQWUH�HOHV��3URMHWRX�
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VH��QR�FDPSR�MXUtGLFR�FRQVWLWXFLRQDO��D�D¿UPDomR�GD�IDPtOLD�FRPR�JUXSR�VRFLDO�
IXQGDGR�HVVHQFLDOPHQWH�QRV�ODoRV�GD�DIHWLYLGDGH��(QFRQWUDP�VH�QD�&)�TXDWUR�
IXQGDPHQWRV�HVVHQFLDLV�GR�SULQFtSLR�GD�DIHWLYLGDGH��FRQVWLWXWLYRV�GHVVD�DJXGD�
HYROXomR�VRFLDO�GD�IDPtOLD��Pi[LPH�GXUDQWH�DV�~OWLPDV�GpFDGDV�GR�VpFXOR�;;,��D��
WRGRV�RV�¿OKRV�VmR�LJXDLV�LQGHSHQGHQWHPHQWH�GH�VXD�RULJHP��E��D�DGRomR��FRPR�
HVFROKD�DIHWLYD��DOoRX�VH�LQWHJUDOPHQWH�DR�SODQR�GD�LJXDOGDGH�GH�GLUHLWRV��F��D�
FRPXQLGDGH�IRUPDGD�SRU�TXDOTXHU�GRV�SDLV�H�VHXV�GHVFHQGHQWHV�� LQFOXLQGR�VH�
RV�DGRWLYRV��WHP�D�PHVPD�GLJQLGDGH�GH�IDPtOLD��FRQVWLWXFLRQDOPHQWH�SURWHJLGD��
G��R�GLUHLWR�j�FRQYLYrQFLD�IDPLOLDU��H�QmR�D�RULJHP�JHQpWLFD��FRQVWLWXL�SULRULGDGH�
absoluta da criança e do adolescente.�

'LDQWH�GH�WXGR�TXDQWR�H[SRVWR��WRUQD�VH�FODUR�TXH�R�RUGHQDPHQWR�MXUtGLFR�
GHYH� H� Mi� HVWi� WHFHQGR� VROXo}HV� SDUD� TXH� KDMD� UHVSDOGR� H� SURWHomR� MXUtGLFD� jV�
SHVVRDV�TXH�HVWmR�RX��GXUDQWH�D�YLGD��HVWLYHUDP�OLJDGDV�SRU�YtQFXORV�GH�DIHWR�H�
carinho. 

2. Os fundamentos do direito sucessório

$�&RQVWLWXLomR� )HGHUDO�� HP� VHX� DUWLJR� ����� LQFLVR�;;;�� EHP� FRPR� R�
DUWLJR��������GR�&yGLJR�&LYLO��JDUDQWHP�R�GLUHLWR�j�KHUDQoD��TXH�VH�WUDWD�GH�XPD�
WUDQVIHUrQFLD�GH�EHQV�H�GH�GHYHUHV��QmR�WmR�VLPSOHV�TXDQWR�SDUHFH� A sucessão não 
DSDUHFH�H[FOXVLYDPHQWH�TXDQGR�R�DVVXQWR�p�GLUHLWR�KHUHGLWiULR��3RGH�RFRUUHU�WDQWR�
HQWUH�SHVVRDV�YLYDV��FRPR�QRV�FDVRV�GH�FHVVmR�GH�FUpGLWRV��TXDQWR�HP�GHFRUUrQFLD�
GD�PRUWH��3DUD�¿QV�GHVVH� WUDEDOKR��HQWUHWDQWR��é LPSUHVFLQGtYHO�HVWXGR�VREUH�D�
VXFHVVmR�SURYHQLHQWH�GD�PRUWH��TXH�p�MXVWDPHQWH�D�SDUWLU�GD�TXDO�VXUJH�R�'LUHLWR�
VXFHVVyULR��XP�FRPSOH[R�GH�QRUPDV�TXH�UHJXODPHQWD�HVVD�WUDQVIHUrQFLD�GH�EHQV�H�
GH�REULJDo}HV�GH�GHWHUPLQDGD�SHVVRD�HP�UD]mR�GH�VXD�PRUWH��0DULD�+HOHQD�'LQL]�
FRQFHLWXD�R�'LUHLWR�VXFHVVyULR�FRPR�

2�FRQMXQWR�GH�QRUPDV�TXH�GLVFLSOLQDP�D�WUDQVIHUrQFLD�GR�SDWULP{QLR�GH�DOJXpP��
GHSRLV�GH�VXD�PRUWH��DR�KHUGHLUR��HP�YLUWXGH�GD�OHL�RX�GH�WHVWDPHQWR��&RQVLVWH��
SRUWDQWR��QR�FRPSOH[R�GH�GLVSRVLo}HV�MXUtGLFDV�TXH�UHJHP�D�WUDQVPLVVmR�GH�EHQV�
RX�YDORUHV�H�GtYLGDV�GR�IDOHFLGR��RX�VHMD��D�WUDQVPLVVmR�GR�DWLYR�H�GR�SDVVLYR�GR�
de cujus ao herdeiro. 10

9����/Ð%2��3DXOR��&yGLJR�&LYLO�&RPHQWDGR.�6mR�3DXOR��$WODV��������9������S������
10����',1,=��0DULD�+HOHQD�apud�7$578&(��)OiYLR��Direito civil.�'LUHLWR�GDV�VXFHVV}HV��Y�����5LR�
GH�-DQHLUR��)RUHQVH��������S���
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$PSDUDGR� SRU� YDORUHV� FRQVWLWXFLRQDLV�� HVVH� UDPR� GR� 'LUHLWR� &LYLO�
GLVFLSOLQD�R�GHVWLQR�GR�TXH�IRL�GHL[DGR�SHOD�SHVVRD�QDWXUDO�TXDQGR�IDOHFH��e��QR�
PRGR�PDLV�FODUR��D�SRVVLELOLGDGH�GH�GDU�FRQWLQXLGDGH�DR�TXH�VHULD�LQWHUURPSLGR�
pelo fenômeno morte.

2.1 Função social da herança

3DUD�PDLRU�FRPSUHHQVmR��FDEH�WUD]HU�RV�GL]HUHV�GH�3DEOR�6WRO]H�*DJOLDQR�
H�5RGROIR�3DPSORQD�)LOKR��

>���@� SRVWR� HP�PHQRU�PHGLGD� GR� TXH� QR� H[HUFtFLR� GR� GLUHLWR� GH� SURSULHGDGH��
WDPEpP� D� KHUDQoD� SRVVXLX� XPD� IXQomR� VRFLDO�� SRUTXDQWR� SHUPLWH� XPD�
UHGLVWULEXLomR�GD�ULTXH]D�GR�GH�FXMXV��WUDQVPLWLGD�DRV�VHXV�KHUGHLURV��2EVHUYH�
VH��DGHPDLV��TXH�FHUWRV�LQVWLWXWRV��FRPR�R�GLUHLWR�GH�UHSUHVHQWDomR��D�VHU�HVWXGDGR�
SRVWHULRUPHQWH��WrP�XP�IXQGDPHQWR�PRUDO��UHVSDOGDGR�QR�SULQFtSLR�GD�LVRQRPLD�
H� GD� IXQomR� VRFLDO�� QD�PHGLGD� HP�TXH� YLVDP� D� GDU� XP� WUDWDPHQWR� HTXkQLPH�
D� KHUGHLURV� GR� DXWRU� GD� KHUDQoD�� SRXSDQGR�OKHV� D� GXSOD� WULVWH]D� GD� SHUGD� GH�
VHX�DVFHQGHQWH�LPHGLDWDPHQWH�GLUHWR�H�WDPEpP�GH�EHQHItFLRV�SRWHQFLDLV�TXH�OKH�
HVWDULDP�JDUDQWLGRV��VH�QmR�WLYHVVH�RFRUULGR�R�IDOHFLPHQWR�GDTXHOH�11

2�'LUHLWR� j� KHUDQoD� GHYH� VHU� HVWXGDGR� H� DQDOLVDGR� HP� FRQIRUPLGDGH�
FRP�RV�SULQFtSLRV� VXSUDFLWDGRV�� WDLV�FRPR�GLUHLWR�GH� LJXDOGDGH�HQWUH�RV�¿OKRV��
F{QMXJHV�H�FRPSDQKHLURV��SULQFtSLR�GD�DIHWLYLGDGH��UHODFLRQDGRV�FRP�R�GLUHLWR�j�
SURSULHGDGH�H�VXD�IXQomR�VRFLDO��YH]�TXH�D�IXQomR�VRFLDO�p�DOFDQoDGD�QD�PHGLGD�
HP�TXH�SUHSRQGHUD�RV�LQWHUHVVHV�VRFLDLV�HP�UHODomR�DRV�SDUWLFXODUHV��DWLQJLQGR�R�
direito em sua forma plena.

1R� UDPR�VXFHVVyULR��é HYLGHQWH�D� H[LVWrQFLD�GH�XP� LQWHUHVVH� VRFLDO�QD�
SUHVHUYDomR�GHVVH�GLUHLWR��VHQGR�UHVXOWDGR�GR�SULQFtSLR�GD�SURSULHGDGH�MXQWDPHQWH�
j� SUHVHUYDomR� GR� LQVWLWXWR� IDPLOLDU�� GHVWDUWH�� DR� VH� WUDQVPLWLU� D� KHUDQoD� DRV�
KHUGHLURV��SHUSHWXD�VH�D� IDPtOLD��SRU�PHLR�GH�SDWULP{QLRV�H�GHYHUHV��DWLQJLQGR�
LQWHUHVVHV�LQGLYLGXDLV�H�FROHWLYRV�

2.2 As modalidades de herdeiros do Código Civil

'H� DFRUGR� FRP� R� &yGLJR� &LYLO�� DUWLJR� ������ H� VHJXLQWHV�� R� KHUGHLUR�
p� R� VXFHVVRU�� TXH� VHUi� EHQH¿FLDGR� GH� DOJXP�PRGR� ORJR� DSyV� D� PRUWH� GR� de 
cujus��FODVVL¿FDQGR�RV�HP�OHJtWLPRV�H�WHVWDPHQWiULRV��2V�OHJtWLPRV�VmR�DTXHOHV�

11����,ELG���S����
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HVWLSXODGRV�SHOR�RUGHQDPHQWR�MXUtGLFR��SHOD�OHL�HP�VL��VXEGLYLGLGRV�HP�KHUGHLURV�
IDFXOWDWLYRV� H� QHFHVViULRV�� DPSDUDGRV� SHORV� DUWLJRV� ������ H� ������� GR�&yGLJR�
&LYLO��3DUD�PHOKRU�FRPSUHHQVmR��VmR�RV�GHVFHQGHQWHV��RV�DVFHQGHQWHV��R�F{QMXJH�
H��DSyV�MXOJDPHQWR�GR�6XSUHPR�7ULEXQDO�)HGHUDO�HP�PDLR�GH�������WDPEpP�R�
companheiro. 

3RU� VXD�YH]��RV�KHUGHLURV� IDFXOWDWLYRV�YmR�KHUGDU�QD� IDOWD�GH�KHUGHLURV�
necessários ou em razão de testamento que estabeleça o destino da herança. 
3RU�QmR�VHUHP�KHUGHLURV�UHVHUYDWáULRV��FRQVRDQWH�DUWLJR��������GR�&yGLJR�&LYLO��
SRGHP�VHU�H[FOXtGRV�GD�VXFHVVmR��GHVGH�TXH�R�WHVWDGRU�GLVSRQKD�GD�LQWHJUDOLGDGH�
GH�VHX�SDWULP{QLR��VHP�FRQWHPSOi�ORV��

4XDQGR�KRXYHU�KHUGHLURV�QHFHVViULRV��D�OLEHUGDGH�GH�WHVWDU�UHVWULQJLU�VH�i�
VRPHQWH�D�����GR�SDWULP{QLR�GLVSRQtYHO��6H�KRXYHU�VRPHQWH�RV�IDFXOWDWLYRV��HVVD�
OLEHUGDGH�VHUi�SOHQD��(VVHV�KHUGHLURV��SRU�QHFHVViULD�REVHUYDomR��VmR�RV�FRODWHUDLV�
DWp�TXDUWR�JUDX��LUPmRV��VREULQKRV�H�SULPRV��FRQVLGHUDQGR�TXH�RV�PDLV�SUy[LPRV�
H[FOXHP�RV�PDLV�GLVWDQWHV��FRP�H[FHomR�DR�DUWLJR��������GR�&yGLJR�&LYLO��TXH�
FRQFHGH�R�GLUHLWR�j�UHSUHVHQWDomR�GRV�¿OKRV�GRV�LUPmRV��QD�IDOWD�GHVWHV�

2V�KHUGHLURV� WHVWDPHQWiULRV��SRU� VHX� WXUQR�� VmR�DTXHOHV� LQVWLWXtGRV�SRU�
PHLR� GH� WHVWDPHQWR�� OHJDGR� RX� FRGLFLOR�� 3RVVXHP� FDSDFLGDGH� WHVWDPHQWiULD�
DWLYD� WRGDV�D�SHVVRDV�TXH�TXLVHUHP�GLVSRU�GH�VHXV�EHQV�SRU� WHVWDPHQWR�� VHQGR�
LQFDSD]HV�RV�PHQRUHV�GH����DQRV��FRP�D�UHVVDOYD�GH�TXH��HQWUH����H����DQRV��p�
SHUPLWLGR�TXH�D�SHVVRD�IDoD�WHVWDPHQWR�OLYUHPHQWH��DLQGD�TXH�VHP�DVVLVWrQFLD�GH�
VHX�UHSUHVHQWDQWH�OHJDO��H�RV�GHVSURYLGRV�GH�GLVFHUQLPHQWR��LPSRVVLELOLWDGRV�GH�
H[SUHVVDUHP�VXD�YRQWDGH�HP�UD]mR�GH�LQFDSDFLGDGH�PHQWDO�

2.3 Sucessão legítima e parentesco 

2�SDUHQWHVFR�UHIHUH�VH�jV�UHODo}HV�MXUtGLFDV�TXH�Ki�HQWUH�LQGLYtGXRV�TXH�
PDQWrP�YtQFXOR�IDPLOLDU�EDVHDGR��SULQFLSDOPHQWH��QD�DIHWLYLGDGH��)OiYLR�7DUWXFH�
delimita três modalidades de parentesco:

D�� SDUHQWHVFR� FRQVDQJXtQHR� RX� QDWXUDO� ±� DTXHOH� H[LVWHQWH� HQWUH� SHVVRDV� TXH�
PDQWrP�HQWUH�VL�XP�YtQFXOR�ELROyJLFR�RX�GH�VDQJXH��RX�VHMD��TXH�GHVFHQGHP�GH�
XP�DQFHVWUDO�FRPXP��GH�IRUPD�GLUHWD�RX�LQGLUHWD��������
E��SDUHQWHVFR�SRU�D¿QLGDGH�±�H[LVWHQWH�HQWUH�XP�F{QMXJH�RX�FRPSDQKHLUR�H�RV�
parentes do outro cônjuge ou companheiro. (...)
F��SDUHQWHVFR�FLYLO�±�GHFRUUHQWH�GH�RXWUD�RULJHP��TXH�QmR�VHMD�D�FRQVDQJXLQLGDGH�
RX�D�D¿QLGDGH��������12

12����7$578&(��)OiYLR��Direito Civil��'LUHLWR�GDV�VXFHVV}HV��Y�����5LR�GH�-DQHLUR��)RUHQVH��������
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A última modalidade sempre foi relacionada j�DGRomR��HQWUHWDQWR��FRP�RV�
SURJUHVVRV�VXSUDPHQFLRQDGRV��IRUDP�WDPEpP�UHFRQKHFLGDV�RXWUDV�GXDV�IRUPDV�GH�
SDUHQWHVFR�FLYLO��D�UHSURGXomR�DVVLVWLGD�KHWHUyORJD�H�D�SDUHQWDOLGDGH�VRFLRDIHWLYD��
VHQGR�HVWD�IXQGDGD�QD�SRVVH�GR�HVWDGR�GH�¿OKR��TXH�DGTXLUH�HTXLYDOrQFLD�FRP�
DV� GHPDLV�� SRU� UHFRQKHFLPHQWR� GR� 6XSUHPR� 7ULEXQDO� )HGHUDO�� ,VVR� SRVWR�� é 
LPSUHVFLQGtYHO� WUDWDU� VREUH� VXFHVVmR� OHJtWLPD�� TXH� GHFRUUH� GD� QRUPD� MXUtGLFD��
obedecendo j� RUGHP� GH� YRFDomR� KHUHGLWiULD�� 1HVVH� VHQWLGR�� HQXQFLD� R� DUWLJR�
�������GR�&yGLJR�&LYLO��³6mR�SDUHQWHV�HP�OLQKD�UHWD�DV�SHVVRDV�TXH�HVWmR�XPDV�
SDUD� FRP�DV�RXWUDV�QD� UHODomR�GH� DVFHQGHQWHV� H�GHVFHQGHQWHV�´�� DVVLP�� DFLPD��
WUDWD�VH�GH�DVFHQGHQWH�H��DEDL[R��GHVFHQGHQWH��YDULDQGR�RV�JUDXV�GH�SDUHQWHVFR�
conforme as gerações. 

$�FRQWDJHP�GRV� JUDXV� UHIHUHQWHV� DR�SDUHQWHVFR�SRU� D¿QLGDGH�RFRUUHUi�
GR� PHVPR� PRGR�� FRQVLGHUDQGR� R� SDUHQWHVFR� SRU� HTXLSDUDomR�� /RJR�� KDYHUi�
SDUHQWHVFR�SRU�D¿QLGDGH�HP�UHODomR�DRV�DVFHQGHQWHV��HVWHQGHQGR�VH�DWp�R�VHJXQGR�
JUDX�QD�OLQKD�FRODWHUDO��$VVLP��GLVFXUVD�)OiYLR�7DUWXFH��

'H� WRGR�PRGR�� DGLDQWDPRV� TXH�� FRP� D� FLWDGD� GHFLVmR� GR� 6XSUHPR�7ULEXQDO�
)HGHUDO� TXH�� HP� UHSHUFXVVmR� JHUDO�� HTXLSDURX� D� SDUHQWDOLGDGH� VRFLRDIHWLYD� i�
ELROyJLFD�� D� WHQGrQFLD� p� DWULEXLU� DPSORV� GLUHLWRV� VXFHVVyULRV� HQWUH� SDGUDVWRV��
PDGUDVWDV�H�HQWHDGRV��5HFXUVR�([WUDRUGLQiULR���������6&��5HO��0LQ��/XL]�)X[��
M��������������SXEOLFDGR�QR�LQIRUPDWLYR�Q������GR�67)��13

$�D¿UPDomR�GR�GLUHLWR�j�PXOWLSDUHQWDOLGDGH�JDQKRX�IRUoD�MXUtGLFD�H��SRU�
yEYLR��VHJXLUi�HVWH�PHVPR�RUGHQDPHQWR�MXUtGLFR�

3. O direito à sucessão dos ascendentes em caso de multiparentalidade

&RQVLGHUDQGR�TXH�R�VHU�KXPDQR�HVWi�OLJDGR�SRU�ODoRV�JHQpWLFRV��DIHWLYRV�H�
RQWROyJLFRV��R�QRYR�IHQ{PHQR�MXUtGLFR��R�UHFRQKHFLPHQWR�GD�PXOWLSDUHQWDOLGDGH��
VXUJH�FRP�R�REMHWLYR�GH�VH�DOLQKDU�j�UHDOLGDGH�VRFLDO��TXH�VH�HQFRQWUD�HP�FRQVWDQWH�
PXWDomR�� TXHEUDQGR� R� SDUDGLJPD� GD� ELSDUHQWDOLGDGH�� 6REUH� R� WHPD�� %HOPLUR�
:HOWHU�SUHOHFLRQD�

(QWHQGR�TXH��TXDQGR�VH�FXLGD�GH�DomR�GH�HVWDGR��GH�GLUHLWR�GD�SHUVRQDOLGDGH��
LQGLVSRQtYHO��LPSUHVFULWtYHO��LQWDQJtYHO��IXQGDPHQWDO�j�H[LVWrQFLD�KXPDQD��FRPR�
p�R�UHFRQKHFLPHQWR�GDV�SDWHUQLGDGHV�JHQpWLFD�H�VRFLRDIHWLYD��QmR�VH�GHYH�EXVFDU�

S������
13����,ELG���S������
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FRPSUHHQGHU�R�VHU�KXPDQR�FRP�EDVH�QR�GLUHLWR�UHJLVWUDO��TXH�SUHYr�D�H[LVWrQFLD�
GH�XP�SDL�H�XPD�PmH��H�VLP�QD�UHDOLGDGH�GD�YLGD�GH�TXHP�WHP��SRU�H[HPSOR��
TXDWUR�SDLV� �GRLV�JHQpWLFRV�H�GRLV�DIHWLYRV��� DWHQGHQGR�VHPSUH�DRV�SULQFtSLRV�
IXQGDPHQWDLV�GD�FLGDGDQLD��GD�DIHWLYLGDGH��GD�FRQYLYrQFLD�HP�IDPtOLD�JHQpWLFD�
H�DIHWLYD�H�GD�GLJQLGDGH�KXPDQD��TXH�HVWmR�FRPSUHHQGLGRV�QD�FRQGLomR�KXPDQD�
tridimensional.��

'HVYLQFXODGD� D� IXQomR�SDUHQWDO� GD� DVFHQGrQFLD� ELROyJLFD�� D� VRFLHGDGH�
EUDVLOHLUD� WHP�PRVWUDGR� TXH� R� SDSHO� GH� GHVHQYROYLPHQWR� GRV� ¿OKRV� SRGH� VHU�
H[HUFLGR�SRU�PDLV�GH�XPD�¿JXUD�PDWHUQD�RX�SDWHUQD��GH�PRGR�D�VHU�SRVVtYHO�VH�
SHQVDU� QDV� UHODo}HV� GH�PXOWLSDUHQWDOLGDGH� QRV�PDLV� YDULDGRV� WLSRV� GH� Q~FOHRV�
IDPLOLDUHV�� 6mR� QRWyULRV� R� GHVHQYROYLPHQWR� H� R� UHFRQKHFLPHQWR� DR� ORQJR� GDV�
~OWLPDV�GpFDGDV��YHMDPRV�

$3(/$d2� &Ë9(/�� $d2� '(� ,19(67,*$d2� '(� 3$7(51,'$'(��
35(6(1d$�'$�5(/$d2�'(�62&,2$)(7,9,'$'(��'(7(50,1$d2�
'2�3$,�%,2/Ï*,&2�$*5$9e6�'2�(;$0(�'(�'1$��0$187(1d2�
'2�5(*,6752�&20�$�'(&/$5$d2�'$�3$7(51,'$'(�%,2/Ï*,&$��
3266,%,/,'$'(�� 7(25,$� 75,',0(16,21$/�� 0HVPR� KDYHQGR� SDL�
UHJLVWUDO�� R�¿OKR� WHP�R�GLUHLWR� FRQVWLWXFLRQDO� GH�EXVFDU� VXD�¿OLDomR�ELROyJLFD�
�&)�������GR�DUW��������SHOR�SULQFtSLR�GD�GLJQLGDGH�GD�SHVVRD�KXPDQD��2�HVWDGR�
GH�¿OLDomR�p�D�TXDOL¿FDomR� MXUtGLFD�GD�UHODomR�GH�SDUHQWHVFR�HQWUH�SDL�H�¿OKR�
TXH�HVWDEHOHFH�XP�FRPSOH[R�GH�GLUHLWRV�H�GHYHUHV�UHFLSURFDPHQWH�FRQVLGHUDGRV��
&RQVWLWXL�VH�HP�GHFRUUrQFLD�GD�OHL��DUWLJRV��������������H�������GR�&yGLJR�&LYLO��
H�����GD�&RQVWLWXLomR�)HGHUDO���RX�HP�UD]mR�GD�SRVVH�GR�HVWDGR�GH�¿OKR�DGYLQGD�
GD�FRQYLYrQFLD�IDPLOLDU��1HP�D�SDWHUQLGDGH�VRFLRDIHWLYD�H�QHP�D�SDWHUQLGDGH�
ELROyJLFD�SRGHP�VH�VREUHSRU�XPD�j�RXWUD��$PEDV�DV�SDWHUQLGDGHV�VmR�LJXDLV��QmR�
KDYHQGR�SUHYDOrQFLD�GH�QHQKXPD�GHODV�SRUTXH�ID]HP�SDUWH�GD�FRQGLomR�KXPDQD�
WULGLPHQVLRQDO�� TXH� p� JHQpWLFD�� DIHWLYD� H� RQWROyJLFD�� $3(/2� 3529,'2��
�6(*5('2�'(�-867,d$����$SHODomR�&tYHO��1���������������2LWDYD�&kPDUD�
&tYHO��7ULEXQDO�GH�-XVWLoD�GR�56��5HODWRU��&ODXGLU�)LGHOLV�)DFFHQGD��-XOJDGR�HP��
�������������$VVXQWR��'LUHLWR�GH�)DPtOLD��,QYHVWLJDomR�GH�3DWHUQLGDGH��)LOLDomR�
ELROyJLFD��'HFODUDomR��)LOLDomR�VRFLRDIHWLYD��3DL�UHJLVWUDO��0DQXWHQomR�

2� SUHVHQWH� FDVR� WUDWD�VH� GH� XPD� DomR� GH� LQYHVWLJDomR� GH� SDWHUQLGDGH��
FRP�MXOJDPHQWR�QR�DQR�GH�������HP�TXH�R�PHQRU��UHSUHVHQWDGR�SRU�VXD�JHQLWRUD��

14����:(/7(5��%HOPLUR� Teoria tridimensional do direito de família��3RUWR�$OHJUH��/LYUDULD�GR�
DGYRJDGR��������S������
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UHTXHU� D� GHFODUDomR� GD� ¿OLDomR� ELROyJLFD�� PDQWHQGR�VH� D� VRFLRDIHWLYD�� Mi�
FRQVROLGDGD��2�0LQLVWpULR�3~EOLFR�DSHORX��H�R�DSHOR�IRL�SURYLGR��1HVVD�VLWXDomR��
R�PDJLVWUDGR�HQWHQGHX�SHOD�QmR�DOWHUDomR�QR�UHJLVWUR�GR�PHQRU��PDQWHQGR�VH�R�
QRPH�GH�DSHQDV�XP�SDL��R�VRFLRDIHWLYR��HP�GHFRUUrQFLD�GR�WHPSR�GH�FRQYLYrQFLD�
com o requerente.

3RU� VXD� YH]�� QR� DQR� GH� ������ HP� DomR� GHFODUDWyULD� GH� PDWHUQLGDGH�
VRFLRDIHWLYD�FXPXODGR�FRP�SHGLGR�GH�UHWL¿FDomR�GH�DVVHQWR�GH�QDVFLPHQWR��HP�
TXH� RV� FRDXWRUHV� VmR� ¿OKR� H�PDGUDVWD�� R� GHVHPEDUJDGRU� UHFRQKHFHX� R� SOHLWR��
1HVVH�FDVR��RV� UHTXHUHQWHV�DSHODUDP�GD�VHQWHQoD�� Mi�TXH�D�GHFLVmR�GH�����JUDX�
QmR� OKHV� IRL� IDYRUiYHO�� DVVLP�� HP� VHJXQGD� LQVWkQFLD�� R� GHVHPEDUJDGRU� GHX�
SURYLPHQWR�SDUD�FRQVWDU�QR�UHJLVWUR�GH�QDVFLPHQWR�GR�¿OKR��FRQFRPLWDQWHPHQWH�
FRP�R�DVVHQWR�GD�PDWHUQLGDGH�ELROyJLFD��R�QRPH�GD�PmH�VRFLRDIHWLYD��

,Q~PHURV� VmR� RV� SUHFHGHQWHV� TXH� UHFRQKHFHP� D� PXOWLSDUHQWDOLGDGH��
KDYHQGR�D�UHWL¿FDomR�GR�UHJLVWUR�FLYLO�GRV�¿OKRV�VRFLRDIHWLYRV��$�TXHVWmR�p�GH�VXPD�
LPSRUWkQFLD�H�FKHJRX�DR�6XSUHPR�7ULEXQDO�)HGHUDO�TXH��SRU�VHX�WXUQR��MXOJDQGR�
R�5HFXUVR�([WUDRUGLQiULR���������6&��QR�DQR�GH�������GHFLGLX�SHOR�DFROKLPHQWR�
GD�PXOWLSDUHQWDOLGDGH��Mi�TXH�D�H[LVWrQFLD�GH�XPD�SDWHUQLGDGH�VRFLRDIHWLYD�QmR�
GHYH�SUHMXGLFDU�R�¿OKR�GH�EXVFDU�RX�WHU�UHODomR�FRP�VXD�SDWHUQLGDGH�ELROyJLFD�
H��DVVLP��VHU�VXMHLWR�SDVVLYR�GH�WRGRV�RV�GLUHLWRV�H�REULJDo}HV�GHFRUUHQWHV�GHVVD�
ligação. Vejamos:

(0(17$�� 5(&8562� (;75$25',1È5,2�� 5(3(5&8662� *(5$/�
5(&21+(&,'$�� &21)/,72� (175(� 3$7(51,'$'(6� 62&,2$)(7,9$�
(� %,2/Ï*,&$�� 3$5$',*0$� '2� &$6$0(172�� (,;2� &(175$/�
'2� ',5(,72� '(� )$0Ë/,$�� ������ 3$5(17$/,'$'(� 35(6817,9$��
%,2/Ï*,&$� 28� $)(7,9$�� 1(&(66,'$'(� '(� 787(/$� -85Ë',&$�
$03/$�� 08/7,3/,&,'$'(� '(� 9Ë1&8/26� 3$5(17$,6�� 35,1&Ë3,2�
'$�3$7(51,'$'(�5(63216È9(/��$57�������������&5)%���5(&8562�$�
48(�6(�1(*$�3529,0(172��),;$d2�'(�7(6(�3$5$�$3/,&$d2�$�
&$626�6(0(/+$17(6���������������2V�DUUDQMRV�IDPLOLDUHV�DOKHLRV�j�UHJXODomR�
HVWDWDO�� SRU� RPLVVmR�� QmR� SRGHP� UHVWDU� DR� GHVDEULJR� GD� SURWHomR� D� VLWXDo}HV�
GH�SOXULSDUHQWDOLGDGH��SRU�LVVR�TXH�PHUHFHP�WXWHOD�MXUtGLFD�FRQFRPLWDQWH��SDUD�
WRGRV� RV� ¿QV� GH� GLUHLWR�� RV� YtQFXORV� SDUHQWDLV� GH� RULJHP� DIHWLYD� H� ELROyJLFD��
D� ¿P� GH� SURYHU� D�PDLV� FRPSOHWD� H� DGHTXDGD� WXWHOD� DRV� VXMHLWRV� HQYROYLGRV��
DQWH�RV�SULQFtSLRV�FRQVWLWXFLRQDLV�GD�GLJQLGDGH�GD�SHVVRD�KXPDQD��DUW������,,,��
H� GD� SDWHUQLGDGH� UHVSRQViYHO� �DUW�� ����� �� ����� ���� 5HFXUVR� ([WUDRUGLQiULR� D�
TXH� VH� QHJD� SURYLPHQWR�� ¿[DQGR�VH� D� VHJXLQWH� WHVH� MXUtGLFD� SDUD� DSOLFDomR� D�
FDVRV�VHPHOKDQWHV��³$�SDWHUQLGDGH�VRFLRDIHWLYD��GHFODUDGD�RX�QmR�HP�UHJLVWUR�
S~EOLFR�� QmR� LPSHGH� R� UHFRQKHFLPHQWR� GR� YtQFXOR� GH� ¿OLDomR� FRQFRPLWDQWH�

Themis Revista Jurídica • Volume 02 • Número 03 • Jan-Dez 2021 • ���



EDVHDGR�QD�RULJHP�ELROyJLFD��FRP�WRGDV�DV�VXDV�FRQVHTXrQFLDV�SDWULPRQLDLV�H�
H[WUDSDWULPRQLDLV´�

/XL]�)X[15��HP�VHX�YRWR��IXQGDPHQWRX�

7UDQVSRUWDQGR�VH�D�UDFLRQDOLGDGH�SDUD�R�'LUHLWR�GH�)DPtOLD��R�GLUHLWR�j�EXVFD�
GD�IHOLFLGDGH�IXQFLRQD�FRPR�XP�HVFXGR�GR�VHU�KXPDQR�HP�IDFH�GH�WHQWDWLYDV�
do Estado de enquadrar a sua realidade familiar em modelos pré-concebidos 
SHOD�OHL��e�R�GLUHLWR�TXH�GHYH�VH�FXUYDU�jV�YRQWDGHV�H�QHFHVVLGDGHV�GDV�SHVVRDV��
QmR�R� FRQWUiULR�� DVVLP�FRPR�XP�DOIDLDWH�� DR�GHSDUDU�VH� FRP�XPD�YHVWLPHQWD�
HP� WDPDQKR� LQDGHTXDGR�� ID]� DMXVWHV�QD� URXSD�� H�QmR�QR�FOLHQWH����$�SDUWLU� GD�
&DUWD� GH� ������ H[LJH�VH� XPD� LQYHUVmR� GH� ¿QDOLGDGHV� QR� FDPSR� FLYLOtVWLFR�� R�
UHJUDPHQWR� OHJDO�SDVVD�D� WHU�GH�VH�DGHTXDU�jV�SHFXOLDULGDGHV�H�GHPDQGDV�GRV�
YDULDGRV�UHODFLRQDPHQWRV�LQWHUSHVVRDLV��HP�YH]�GH�LPSRU�XPD�PROGXUD�HVWiWLFD�
baseada no casamento entre homem e mulher. (grifo nosso).

&RP�SDXWD�QR�HQWHQGLPHQWR�YHQFHGRU��R�6XSUHPR�7ULEXQDO�)HGHUDO�¿UPRX�
WHVH� QR� WHPD� ����� QR� TXH� FRQFHUQH� j� SUHYDOrQFLD� GD� SDWHUQLGDGH� VRFLRDIHWLYD�
HP� GHWULPHQWR� GD� SDWHUQLGDGH� ELROyJLFD�� QR� VHJXLQWH� VHQWLGR�� ³$� SDWHUQLGDGH�
VRFLRDIHWLYD��GHFODUDGD�RX�QmR�HP�UHJLVWUR�S~EOLFR��QmR�LPSHGH�R�UHFRQKHFLPHQWR�
GR�YtQFXOR�GH�¿OLDomR�FRQFRPLWDQWH�EDVHDGR�QD�RULJHP�ELROyJLFD��FRP�RV�HIHLWRV�
MXUtGLFRV�SUySULRV´��2X�VHMD��GXDV�¿OLDo}HV�SURGX]HP�WRGRV�RV�HIHLWRV�MXUtGLFRV�
GHFRUUHQWHV� GH� XPD� SDWHUQLGDGH� RUGLQiULD��2� YtQFXOR� VRFLRDIHWLYR� HTXLYDOH� DR�
ELROyJLFR�H�FRQVROLGD�VH�D�SRVVLELOLGDGH�GH�PXOWLSDUHQWDOLGDGH�

3.1 Lacuna legal 

2V�PRGHORV�GH�IDPtOLDV�HYROXtUDP�HP�YHORFLGDGH�H[WUDRUGLQiULD��/RJR��
QmR�REVWDQWH�R�&yGLJR�&LYLO�%UDVLOHLUR�GH������WHU�WUD]LGR�LQRYDomR�H�DWXDOL]DomR�
QRV�PDLV�GLYHUVRV�WHPDV��QmR�SUHYLX�DV�IDPtOLDV�PXOWLSDUHQWDLV��$EULX�VH�HQWmR�XP�
precedente de que os Tribunais Estaduais e também o Superior Tribunal de Justiça 
YrP�GHFLGLQGR�VREUH� WDLV�FRQWHQGDV�� WDQWR�HP�UHODomR�DR�'LUHLWR�GDV�)DPtOLDV��
TXDQWR� DR� UHFRQKHFLPHQWR�GH�¿OLDomR� H� TXDQWR� DR�'LUHLWR� GDV�6XFHVV}HV��1DV�
SDODYUDV�GH�&KULVWLDQR�&DVVHWDUL�

$�H[SUHVVmR�³R�SDL�H�D�PmH´�GHYHUi�VHU�LQWHUSUHWDGD��QRYDPHQWH��FRPR�WRGRV��RX�
VHMD��VH�D�PHQRU�WLYHU�TXDWUR�JHQLWRUHV�QR�VHX�DVVHQWR�GH�QDVFLPHQWR��WRGRV�HOHV�

15����67)��6XSUHPR�7ULEXQDO�)HGHUDO��5HFXUVR�([WUDRUGLQiULR����������������
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serão usufrutuários e administradores dos bens.
'HVVH�IRUPD��RV�SDLV�GHYHP�GHFLGLU�HP�FRPXP�DV�TXHVW}HV�UHODWLYDV�DRV�¿OKRV�H�
VHXV�EHQV��RX�VHMD��QR�FDVR�GD�PXOWLSDUHQWDOLGDGH��D�H[SUHVVmR�³RV�SDLV´�GHYH�VHU�
HQWHQGLGD�FRPR�WRGRV�RV�TXH�HVWLYHUHP�SUHVHQWHV�QR�DVVHQWR�GR�QDVFLPHQWR����� 

(grifo nosso)

/RJR��TXHVWLRQD�VH��R�TXH�RFRUUH��FDVR�R�¿OKR�YHQKD�D�IDOHFHU�DQWHV�GRV�
SDLV�� VHP�TXH� WHQKD�GHL[DGR�GHVFHQGHQWHV"�&RPR�VHUmR�GLYLGLGRV�HQWUH� HVVHV��
RV�TXLQK}HV�KHUHGLWiULRV"�$LQGD�UHVWDP�G~YLGDV�SDUD�WDLV�TXHVWLRQDPHQWRV�H�QmR�
WHPRV�GHFLV}HV�MXGLFLDLV�SDUD�D�KLSyWHVH��1HVVH�VHJXLPHQWR��HVWDEHOHFH�R�DUWLJR�
��������������GR�&yGLJR�&LYLO�

1D� IDOWD� GH� GHVFHQGHQWHV�� VmR� FKDPDGRV� j� VXFHVVmR� RV� DVFHQGHQWHV�� HP�
FRQFRUUrQFLD�FRP�R�F{QMXJH�VREUHYLYHQWH�
�� ����+DYHQGR� LJXDOGDGH� HP�JUDX� H� GLYHUVLGDGH� HP� OLQKD�� RV� DVFHQGHQWHV� GD�
OLQKD�SDWHUQD�KHUGDP�D�PHWDGH��FDEHQGR�D�RXWUD�DRV�GD�OLQKD�PDWHUQD�

(QWUHWDQWR��R�DUWLJR��������GR�&yGLJR�&LYLO17��GHWHUPLQD��³&RQFRUUHQGR�
FRP�DVFHQGHQWH�HP�SULPHLUR�JUDX��DR�F{QMXJH�WRFDUi�XP�WHUoR�GD�KHUDQoD��FDEHU�
OKH�i�D�PHWDGH�GHVWD�VH�KRXYHU�XP�Vy�DVFHQGHQWH��RX�VH�PDLRU�IRU�DTXHOH�JUDX�´�
$�GHVSHLWR�GH�WRGDV�HVVDV�SUHYLV}HV�OHJDLV�H�OHYDQGR�HP�FRQVLGHUDomR�HVVD�ODFXQD�
QR�RUGHQDPHQWR�MXUtGLFR�SiWULR��RV�SDLV�PXOWLSDUHQWDLV��QD�VLWXDomR�GH�VXFHVVmR�
GH�VHX�¿OKR��WHULDP�GLUHLWRV�DRV�EHQV�HP�SDUWHV�GLIHUHQWHV��KDYHQGR�GHVYDQWDJHP�
FRP�R�F{QMXJH�RX�FRQYLYHQWH�VREUHYLYHQWH��

e�QRWyULR�TXH�DLQGD�Ki�FDUrQFLD�GH�DWXDOL]DomR�GH�QRVVD� OHJLVODomR�QR�
TXH�FRQFHUQH�DRV�QRYRV�PRGHORV�GH�IDPtOLDV��H��HPERUD�UHFHQWHPHQWH�GH¿QLGRV�
RV� WHUPRV� VRFLRDIHWLYLGDGH� H� PXOWLSDUHQWDOLGDGH�� Mi� p� UHFRUUHQWH� D� H[LVWrQFLD�
GH�DPERV�QD�VRFLHGDGH�EUDVLOHLUD��)LOKRV�QmR�VmR�RV�DSHQDV�KDYLGRV�GHQWUR�GR�
FDVDPHQWR�� H� LVVR� Mi� IRL� FDXWHORVDPHQWH� WUDWDGR� SHOD� &RQVWLWXLomR� )HGHUDO� GH�
������HP�VHX�DUWLJR�����

$�TXHVWmR�GD�VXFHVVmR�GRV�GHVFHQGHQWHV�SURYHQLHQWHV�GH�PXOWLSDUHQWDOLGDGH��
DR�TXH�WXGR�LQGLFD��DFDUUHWDUi�PHQRV�GLVFXVV}HV��YLVWR�TXH�DV�FKDQFHV�GH�KDYHU�
LQMXVWLoD�FRP�RV�KHUGHLURV��VmR�EHP�PHQRUHV��2�DVVXQWR�Mi�p�WUDWDGR�SHOR�QRVVR�
RUGHQDPHQWR� MXUtGLFR�� OHYDQGR� HP� FRQVLGHUDomR� D� SUySULD� OHJLVODomR�� GHFLV}HV�
TXH�YêP�VHQGR�SURIHULGDV�SHORV�WULEXQDLV�H�FRUUHQWHV�GRXWULQiULDV��TXH�XWLOL]DP�R�

16����&$66(7$5,��&KULVWLDQR� Multiparentalidade e parentalidade socioafetiva: HIHLWRV�MXUtGLFRV��
���HG��6mR�3DXOR��$WODV�������
17    BRASIL. Lei n. 10.406 de 10 de janeiro de 2002��,QVWLWXL�R�&yGLJR�&LYLO�
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GLVSRVWR�QR�&yGLJR�&LYLO��SRU�DQDORJLD��
$� SDUWLU� GR�PRPHQWR� TXH� XP�¿OKR� p� UHFRQKHFLGR�� HVWH� SDVVD� D� WHU� RV�

mesmos direitos que os outros� ¿OKRV� WrP�� LQFOXVLYH� RV� VXFHVVyULRV�� 1HVVD�
yWLFD��R�&yGLJR�&LYLO�JDUDQWH�HVWD�LJXDOGDGH��FRQIRUPH�DUWLJR��������³1D�OLQKD�
GHVFHQGHQWH��RV�¿OKRV�VXFHGHP�SRU�FDEHoD��H�RV�RXWURV�GHVFHQGHQWHV��SRU�FDEHoD�
RX�SRU� HVWLUSH�� FRQIRUPH� VH� DFKHP�RX�QmR�QR�PHVPR�JUDX�´�� WRGDYLD�� TXDQGR�
WUDWDPRV�VREUH�RV�GLUHLWRV�GH�SDLV�HP�FDVRV�GH�PXOWLSDUHQWDOLGDGH��HP�KLSyWHVH�
GH� VXFHVVmR�GH� VHXV�¿OKRV�� SULQFLSDOPHQWH�QD� FRQFRUUrQFLD� FRP�R� F{QMXJH�RX�
FRQYLYHQWH�VREUHYLYHQWH��IDOD�VH�HP�FRQFRUUrQFLD�HP�SDUWHV�LJXDLV��É iPSRVVtYHO�
D�PHVPD�GLYLVmR�HVWDEHOHFLGD�SHOR�&yGLJR�&LYLO��FRPR�VXSUDPHQFLRQDGR��TXDQGR�
R�DVVXQWR�VmR�SDLV�PXOWLSDUHQWDLV��$VVLP��VHULD�R�PRGR�MXVWR�D�GLYLVmR�SRU�FDEHoD�
RX�SRU�OLQKD"�

(P�KLSyWHVH�GH�H[LVWrQFLD�GH�PDLV�GH�XP�YtQFXOR�PDWHUQR�RX�SDWHUQR��j�
OLQKD�PDWHUQD��FRQWDQGR�TXH�WHQKD�XPD�PmH��FDEHUi�D�PHWDGH�LQWHJUDO�GD�TXRWD�
HVWDEHOHFLGD��HQTXDQWR�DRV�GRLV�SDLV��PHWDGH�GD�TXRWD�FDEtYHO�DRV�DVFHQGHQWHV��
QD�SURSRUomR�GH�PHWDGH�SDUD�FDGD�XP��ORJR��XP�TXDUWR�������GD�KHUDQoD�GR�de 
cujus��(P�FRQFRUUrQFLD�FRP�R�F{QMXJH�RX�FRQYLYHQWH�VREUHYLYHQWH��FRQVLGHUDQGR�
TXH�HVWH�WHULD�GLUHLWR�D������HVVD�TXRWD�VHULD�UHGX]LGD��j�OLQKD�PDWHUQD��SDUD������
HQTXDQWR�RV�SDLV�WHULDP�GLUHLWR�D�����GD�KHUDQoD��

2� OHJLVODGRU� HVWDEHOHFH�TXH� D�GLYLVmR�GD�KHUDQoD� HQWUH�RV� DVFHQGHQWHV�
VHUi�IHLWD�SRU�OLQKDV�PDWHUQD�H�SDWHUQD��SDUD�VH�DOFDQoDU�D�LJXDOGDGH�QD�VXFHVVmR��
DR�VH�GHSDUDU�FRP�D�KLSyWHVH�HP�WHOD��SRUpP��D�GLYLVmR�DWLQJLULD�D�LJXDOGDGH��VH�
IHLWD�GH�DFRUGR�FRP�R�Q~PHUR�HIHWLYR�GH�EHQH¿FLDGRV��1HVVH�FRQWH[WR��SUHOHFLRQD�
)OiYLR�7DUWXFH�

2�WHPD�GHYH�VHU�GHEDWLGR�SURIXQGDPHQWH�QRV�SUy[LPRV�DQRV��7RGDYLD��DSOLFDQGR�
VH�RV�SULQFtSLRV�GD�SURSRUFLRQDOLGDGH�H�GD�UD]RDELOLGDGH��HVWH�DXWRU�HQWHQGH�TXH�
D� KHUDQoD� GHYH� VHU� GLYLGLGD� GH� IRUPD� LJXDOLWiULD� HQWUH� WRGRV� RV� DVFHQGHQWHV��
VHMDP�ELROyJLFRV�RX�VRFLRDIHWLYRV���
2XWURV�SUREOHPDV�SUiWLFRV�SRGHP�VXUJLU�TXDQWR�j�PXOWLSDUHQWDOLGDGH��HLV�TXH�p�
SUHFLVR�VDEHU�TXDO�VHUi�D�TXRWD�GR�F{QMXJH�RX�FRQYLYHQWH�FRQFRUUHQGR�FRP�PDLV�
GH�TXDWUR�DYyV�GR� IDOHFLGR�� DJRUD� LQFOXLQGR�RV� VRFLRDIHWLYRV�H�RV�ELROyJLFRV��
$VVLP��SRU�H[HPSOR��R�F{QMXJH�RX�FRQYLYHQWH�SRGH�FRQFRUUHU�FRP�FLQFR��VHLV��
VHWH��RLWR�RX�PDLV�DYyV�GR�de cujus.18

&RQFOXL�VH� TXH�� SDUD� VDQDU� TXDOTXHU� G~YLGD�� GDU� VHJXUDQoD� MXUtGLFD� H�

18����7$578&(��)OiYLR��Direito Civil.�'LUHLWR�GDV�VXFHVV}HV��Y�����5LR�GH�-DQHLUR��)RUHQVH��������
S����������
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HVFDSDU�GH�SRVVtYHLV�LQMXVWLoDV�HP�UD]mR�GD�DSOLFDomR�GD�QRUPD�LQIUDFRQVWLWXFLRQDO��
p� QHFHVViULR� TXH� KDMD� DOWHUDomR� QR� GLVSRVWR� OHJDO�� SDUD� TXH� DEUDQMD� WRGDV� DV�
IDPtOLDV� H� HYHQWXDLV� QHFHVVLGDGHV� GH� XWLOL]DomR� GR�'LUHLWR� VXFHVVyULR� HP� TXH�
VHUmR� FKDPDGRV� j� VXFHVVmR� RV� DVFHQGHQWHV�� HP� FRQFRUUrQFLD� FRP� R� F{QMXJH�
VREUHYLYHQWH�

&RQVLGHUDo}HV�¿QDLV

$�VRFLHGDGH�H�DV�IDPtOLDV�SDVVDUDP�SRU�LQ~PHUDV�H�SURIXQGDV�DOWHUDo}HV�
DR�ORQJR�GDV�~OWLPDV�GpFDGDV��H��FRQVHTXHQWHPHQWH��HVWH�UDPR�GR�'LUHLWR�VHQWLX�
QHFHVVLGDGH�GH�HYROXomR��YLVWR�TXH�SRXFR�VH�GLVFXWLD�DFHUFD�GR�UHFRQKHFLPHQWR�GH�
RXWUDV�IRUPDV�GH�FRQMXJDELOLGDGH�DR�ODGR�GD�IDPtOLD�OHJtWLPD�RX�VREUH�D�SDULGDGH�
GH�GLUHLWR�HQWUH�¿OKRV�GH�TXDOTXHU�RULJHP��PXLWR�PHQRV�VREUH�D�VXFHVVmR�OHJtWLPD�
dos ascendentes.

Vimos que a horizontalização das normas que protegem as pessoas tem 
QHFHVVLGDGH�GH�VHU�DSOLFDGD�HQWUH�RV�SDUWLFXODUHV�H�TXH�RV�DQWLJRV�SULQFtSLRV�GH�
'LUHLWR� GH� )DPtOLD� IRUDP� H[WHUPLQDGRV�� VXUJLQGR� RXWURV�� GH� DFRUGR� FRP� XPD�
proposta de constitucionalização.

&RP� UHVSDOGR� QRV� SULQFtSLRV� GD� GLJQLGDGH� GD� SHVVRD� KXPDQD�� GD�
VROLGDULHGDGH�IDPLOLDU��GD�LJXDOGDGH�HQWUH�RV�¿OKRV��GD�LJXDOGDGH�HQWUH�F{QMXJHV�
H� FRPSDQKHLURV�� LJXDOGDGH� QD� FKH¿D� IDPLOLDU�� IXQomR� VRFLDO� GD� IDPtOLD� H� GD�
DIHWLYLGDGH�� DGHQWUDPRV� QR� UDPR� GR� 'LUHLWR� GDV� 6XFHVV}HV�� DQDOLVDQGR� R�
GLUHLWR�j�KHUDQoD��FRP�rQIDVH�QR�GLUHLWR�GH�LJXDOGDGH�HQWUH�RV�¿OKRV��F{QMXJHV�H�
FRPSDQKHLURV��UHODFLRQDGRV�DR�GLUHLWR�j�SURSULHGDGH�H�VXD�IXQomR�VRFLDO�

5HVWRX�HYLGHQWH�D�H[LVWrQFLD�GH�XP�LQWHUHVVH�VRFLDO�QD�SUHVHUYDomR�GHVVH�
GLUHLWR��GHVVH�PRGR�WUDWDPRV�VREUH�VXFHVVmR�OHJtWLPD�H�SDUHQWHVFR��FRQFOXLQGR�TXH�
D�FRQWDJHP�GRV�JUDXV�UHIHUHQWHV�DR�SDUHQWHVFR�SRU�D¿QLGDGH�RFRUUHUi�FRQIRUPH�
HVWDEHOHFLGR� QR� &yGLJR� &LYLO�� FRQVLGHUDQGR� R� SDUHQWHVFR� SRU� HTXLSDUDomR��
KDYHQGR��DVVLP��SDUHQWHVFR�SRU�D¿QLGDGH�HP�UHODomR�DRV�DVFHQGHQWHV��HVWHQGHQGR�
se até o segundo grau na linha colateral.

3RU�¿P��DGHQWUDPRV�QR�GLUHLWR�j�VXFHVVmR�GRV�DVFHQGHQWHV�HP�FDVR�GH�
PXOWLSDUHQWDOLGDGH�� WUDWDQGR� VREUH� R� UHFRQKHFLPHQWR� GH� PDLV� GH� XP� YtQFXOR�
SDWHUQR�RX�PDWHUQR�VLPXOWDQHDPHQWH��FRPR�XP�JUDQGH�IHQ{PHQR�MXUtGLFR��HP�
TXH� IRL�GHVYLQFXODGD�D� IXQomR�SDUHQWDO�GD�DVFHQGrQFLD�ELROyJLFD��SRU�PHLR�GR�
MXOJDPHQWR�GH�5HFXUVR�([WUDRUGLQiULR�SHOR�7ULEXQDO�3OHQR�GR�6XSUHPR�7ULEXQDO�
)HGHUDO�

7HQGR� HP� YLVWD� TXH�� FRP� D� FRQVWDQWH� HYROXomR� GD� VRFLHGDGH�� YHP� D�
QHFHVVLGDGH� GH� DPSDUR� MXULVGLFLRQDO� SDUD� D� UHVROXomR� GH� SRVVtYHLV� FRQÀLWRV��
HVWXGDPRV�D�ODFXQD�OHJDO�H[LVWHQWH�TXDQWR�j�VXFHVVmR�GRV�DVFHQGHQWHV�HP�FDVR�GH�
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PXOWLSDUHQWDOLGDGH��TXHVWLRQDQGR�FRPR�VH�GDULD�D�VXFHVVmR��FDVR�R�¿OKR�YHQKD�D�
IDOHFHU�DQWHV�GRV�SDLV��VHP�TXH�WHQKD�GHL[DGR�GHVFHQGHQWHV�

(PERUD�KDMD�GHWHUPLQDo}HV�TXDQWD�j�SDUWLOKD�GD�KHUDQoD�QR�&yGLJR�&LYLO��
DLQGD�UHVWDP�G~YLGDV�VREUH�FRPR�SURFHGHU��SRU�FRQWD��MXVWDPHQWH��GD�FDUrQFLD�GH�
DWXDOL]DomR�GH�QRVVD�OHJLVODomR�QR�TXH�FRQFHUQH�DRV�QRYRV�PRGHORV�GH�IDPtOLDV�

/RJR��SDUD�VDQDU�WDLV�G~YLGDV��VH�GHVYHQFLOKDU�GH�LQMXVWLoDV�H�LQVHJXUDQoDV�
MXUtGLFDV�� é QHFHVViULR� TXH� KDMD� DOWHUDomR� HP� QRVVR� RUGHQDPHQWR� MXUtGLFR��
DEUDQJHQGR�WRGRV�RV�PRGHORV�GH�IDPtOLDV�Mi�FRQVWDQWHV�HP�QRVVD�VRFLHGDGH��FRP�
rQIDVH�QR�'LUHLWR�VXFHVVyULR��HP�TXH�VHUmR�FKDPDGRV�j�VXFHVVmR�RV�DVFHQGHQWHV��
HP�FRQFRUUrQFLD�FRP�R�F{QMXJH�VREUHYLYHQWH�
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