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RESUMO:� (P� XP� PXQGR� GLYLGLGR� HQWUH� SDtVHV� GHVHQYROYLGRV��
HPHUJHQWHV�H�VXEGHVHQYROYLGRV��HP�TXH�DV�QHFHVVLGDGHV�H�DV�LQVDWLVIDo}HV�
DFRPSDQKDP�DV�HVWUXWXUDV�EiVLFDV�GRV�(VWDGRV��Ki�SRXFRV�WHPDV�TXH�VmR�
FRPXQV�DOYRV�GH�FUtWLFDV�QDV�WUrV�GLYLV}HV�VRFLRHFRQ{PLFDV��LVWR�p��TXH�VmR�
FDSD]HV�GH�UHXQLU�RV�GLVVDERUHV�GRV�FLGDGmRV�TXH�YLYHP�QRV�SDtVHV�PDLV�
GHVHQYROYLGRV�FRP�DTXHOHV�TXH�HVWmR�QRV�PHQRV��H��QHVVH�EUHYH�URO��HVWmR�
os tributos. É nesse caos que se faz presente uma estratégia utilizada pelos 
FRQWULEXLQWHV��R�SODQHMDPHQWR�WULEXWiULR��WDPEpP�FRQKHFLGR�SRU�HOLVmR�RX�
RWLPL]DomR�WULEXWiULD��D�¿P�GH�VH�UHGX]LU��SRVWHUJDU�RX�FHVVDU��GH�PDQHLUD�
OtFLWD��D�LQFLGrQFLD�GD�WULEXWDomR��2�WHPD�WHP�JDQKDGR�UHSHUFXVVmR�DSyV�D�
PRYLPHQWDomR�GD�8QLmR�(XURSHLD��8(��HP�UHYHU�D�VXD�DWXDomR�DQWLWUXVWH�
H� GH� SURPRomR� GD� FRQFRUUrQFLD�� R� TXH� JHURX� GHQ~QFLDV� FRQWUD� JUDQGHV�
FRUSRUDo}HV�HVWDGXQLGHQVHV�H�LQWHJUDQWHV�GR�EORFR�TXH�YLQKDP�RIHUHFHQGR�
YDQWDJHQV� ¿VFDLV� MXOJDGDV� LOtFLWDV� SHOD� &RPLVVmR� (XURSHLD� HP� ������
SURYRFDQGR�RV�VHJXLQWHV�HIHLWRV��HURVmR�GD�EDVH�WULEXWiULD�H�WUDQVIHUrQFLD�
GRV� OXFURV�� 'LDQWH� GHVVD� OLQKD� WrQXH� TXH� D� SUHVHQWH� SHVTXLVD� YLVD� D�
DSUHVHQWDU�� FRP�EDVH� HP�GRXWULQDV� H� FDVHV�� QDFLRQDLV� H� LQWHUQDFLRQDLV�� R�
LQVWLWXWR� GR� SODQHMDPHQWR� WULEXWiULR� H� VHXV� HIHLWRV� SRVLWLYRV� H� QHJDWLYRV�
QD� FRQFRUUrQFLD� H� D� H¿FLrQFLD� GRV� PHUFDGRV� DR� UHGRU� GR� PXQGR�� (VVH�
trabalho utilizou como método de pesquisa a análise doutrinária e o método 
FRPSDUDWLYR�FRP�EDVH�QHVVHV�FDVHV�QDFLRQDLV�H�LQWHUQDFLRQDLV��REWHQGR�VH�
como resultado a conclusão de que o instituto do planejamento tributário 

1����$GYRJDGR�WULEXWDULVWD��0HVWUH�HP�'LUHLWR�(FRQ{PLFR��)LQDQFHLUR�H�7ULEXWiULR�SHOD�8QLYHUVL-
GDGH�GH�6mR�3DXOR��863���3yV�*UDGXDGR�ODWR�VHQVX�HP�'LUHLWR�7ULEXWiULR�SHOR�,QVWLWXWR�%UDVLOHLUR�
GH�(VWXGRV�7ULEXWiULRV�±�,%(7�63��3yV�*UDGXDGR�ODWR�VHQVX�HP�'LUHLWR�(PSUHVDULDO�H�7ULEXWiULR�
SHOD�81,53��3URIHVVRU�GR�FXUVR�GH�3yV�*UDGXDomR�HP�'LUHLWR�7ULEXWiULR�GR�,%(7�63��3URIHVVRU�
GH�*UDGXDomR�QD�8QLYHUVLGDGH�3DXOLVWD��81,3��H�QD�81,53��$VVRFLDGR�DR�,QVWLWXWR�%UDVLOHLUR�GH�
'LUHLWR�7ULEXWiULR��,%'7���$XWRU�GR�/LYUR�³5HVSRQVDELOLGDGH�7ULEXWiULD�GR�*UXSR�(FRQ{PLFD�±�
(OHPHQWRV�GH�,GHQWL¿FDomR�H�VXD�,QWHUSUHWDomR´��(�PDLO��PDUFHOR#KPODZ�FRP�EU
2����3yV�*UDGXDQGR�HP�'LUHLWR�7ULEXWiULR�SHOR�,QVWLWXWR�%UDVLOHLUR�GH�(VWXGRV�7ULEXWiULRV�±�,%(7��
63��$GYRJDGR�QR�HVFULWyULR�+HQULTXH�0HOOR�$GYRFDFLD�7ULEXWiULD��0HPEUR�GD�&RPLVVmR�GH�)X-
V}HV�H�$TXLVLo}HV�GD�����6XEVHomR�GD�2$%�63��(�PDLO��MRDRYLFWRU�RDW#JPDLO�FRP

•  Themis Revista Jurídica • Volume 02 • Número 03 • Jan-Dez 2021�



QmR�GHYH�VHU�XWLOL]DGR�FRPR�IRUPD�GH�LPSHGLU�D�FRQFRUUrQFLD�H�D�H¿FLrQFLD�
dos mercados em todo o mundo.

PALAVRAS-CHAVE: Planejamento Tributário. Concorrência. Direito 
Tributário. Direito Antitruste. BEPS.

ABSTRACT:� ,Q� D� ZRUOG� GLYLGHG� EHWZHHQ� GHYHORSHG�� HPHUJLQJ� DQG�
XQGHUGHYHORSHG�FRXQWULHV��ZKHUH�QHHGV�DQG�GLVVDWLVIDFWLRQ�DFFRPSDQ\�WKH�
EDVLF�VWUXFWXUHV�RI�VWDWHV��WKHUH�DUH�IHZ�WKHPHV�WKDW�DUH�FRPPRQ�WR�FULWLFLVP�
LQ�WKH�WKUHH�VRFLRHFRQRPLF�GLYLVLRQV��WKDW�LV��WKDW�DUH�DEOH�WR�EULQJ�WRJHWKHU�
WKH�XQHDVLQHVV�RI�FLWL]HQV�ZKR�OLYH�LQ�WKH�PRUH�GHYHORSHG�FRXQWULHV�ZLWK�
WKRVH� ZKR� DUH� LQ� WKH� XQGHUGHYHORSHG� RQHV�� DQG�� LQ� WKLV� EULHI� OLVW�� WKHUH�
DUH�WKH�WD[HV��,Q�WKLV�FKDRV�� WKHUH�LV�D�VWUDWHJ\�XVHG�E\�WD[SD\HUV�� WKH�WD[�
SODQQLQJ��DOVR�NQRZQ�DV�WD[�DYRLGDQFH�RU�RSWLPL]DWLRQ��LQ�RUGHU�WR�UHGXFH��
WR�SRVWSRQH�RU�OHJDOO\�FHDVH�WKH�LQFLGHQFH�RI�WD[DWLRQ��7KH�LVVXH�KDV�JDLQHG�
UHSHUFXVVLRQV�DIWHU�WKH�(XURSHDQ�8QLRQ��(8��PRYHG�WR�UHYLHZ�LWV�DQWLWUXVW�
DQG�FRPSHWLWLRQ�SURPRWLRQ�DFWLYLWLHV��ZKLFK�JHQHUDWHG�FRPSODLQWV�DJDLQVW�
large American corporations and members of the EU that had been offering 
WD[�DGYDQWDJHV�ZKLFK�ZHUH�LOOHJDOO\�GHHPHG�E\�WKH�(XURSHDQ�&RPPLVVLRQ�
LQ�������FDXVLQJ�WKH�IROORZLQJ�HIIHFWV��HURVLRQ�RI�WKH�WD[�EDVH�DQG�WUDQVIHU�RI�
SUR¿WV��*LYHQ�WKLV�¿QH�OLQH��WKLV�UHVHDUFK�DLPV�WR�SUHVHQW��EDVHG�RQ�QDWLRQDO�
DQG�LQWHUQDWLRQDO�GRFWULQHV�DQG�FDVHV��WKH�LQVWLWXWH�RI�WD[�SODQQLQJ�DQG�LWV�
SRVLWLYH� DQG� QHJDWLYH� HIIHFWV� RQ� FRPSHWLWLRQ� DQG� HI¿FLHQF\� LQ� PDUNHWV�
DURXQG� WKH� ZRUOG�� 7KLV� ZRUN� XVHG� DV� D� UHVHDUFK� PHWKRG� WKH� GRFWULQDO�
DQDO\VLV�DQG�WKH�FRPSDUDWLYH�PHWKRG�EDVHG�RQ�QDWLRQDO�DQG�LQWHUQDWLRQDO�
FDVHV��REWDLQLQJ�DV� D� UHVXOW� WKH� FRQFOXVLRQ� WKDW� WKH� WD[�SODQQLQJ� LQVWLWXWH�
PXVW� QRW� EH� XVHG� DV� D�ZD\� WR� LPSHGH� FRPSHWLWLRQ� DQG� WKH� HI¿FLHQF\� RI�
PDUNHWV�DURXQG�WKH�ZRUOG�

KEYWORDS:�7D[�3ODQQLQJ��&RPSHWLWLRQ��7D[�/DZ��$QWLWUXVW�/DZ��%(36�

SUMÁRIO:�,QWURGXomR�����2�3ODQHMDPHQWR�7ULEXWiULR��VXD�UHJXODomR�H�R�
PRGHOR�%(36�����&RQFRUUrQFLD�H�7ULEXWDomR�����&DVHV��$SSOH�H�6WDUEXFNV��
&RQFOXVmR��5HIHUrQFLDV�ELEOLRJUi¿FDV� 

Introdução

 (P� XP� PXQGR� GLYLGLGR� HQWUH� SDtVHV� GHVHQYROYLGRV�� HPHUJHQWHV� H�
VXEGHVHQYROYLGRV�� HP� TXH� DV� QHFHVVLGDGHV� H� DV� LQVDWLVIDo}HV� DFRPSDQKDP� DV�
HVWUXWXUDV�EiVLFDV�GRV�(VWDGRV��Ki�SRXFRV�WHPDV�TXH�VmR�FRPXQV�DOYRV�GH�FUtWLFDV�
QDV�WUrV�GLYLV}HV�VRFLRHFRQ{PLFDV��LVWR�p��TXH�VmR�FDSD]HV�GH�UHXQLU�RV�GLVVDERUHV�
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GRV�FLGDGmRV�TXH�YLYHP�QRV�SDtVHV�PDLV�GHVHQYROYLGRV�FRP�DTXHOHV�TXH�HVWmR�
QRV�PHQRV��H��QHVVH�EUHYH�URO��HVWmR�RV�WULEXWRV����
� $� TXHVWmR� WULEXWiULD� p� R� DVVXQWR� TXH�� HP� JUDQGH� SDUWH� GDV� QDo}HV� GR�
PXQGR�� VH�HQFRQWUD� ORQJH�GD� VDWLVIDomR�PDMRULWiULD��QHVVHV� ORFDLV�Ki� VHPSUH�D�
bipolarização entre os contribuintes descontentes com o que julgam ser uma 
FDUJD� WULEXWiULD�HOHYDGD��H[WUHPDPHQWH�GHSUHFLDWLYD�GH� VHX�HVFDVVR�SDWULP{QLR�
H� UHQGD�� H� RV�(VWDGRV�� TXH�� SRU� VXD� YH]�� YLYHP� HP�XPD� EXVFD� FRQVWDQWH� SDUD�
FXPSULUHP� FRP� R� RUoDPHQWR�� SDUD� UHVSHLWDUHP� RV� SULQFtSLRV� TXH� JXLDP� VXD�
DWLYLGDGH�H�SURWHJHUHP�R�FRQWULEXLQWH�GH�HYHQWXDLV� DEXVRV�H�SDUD� DXPHQWDUHP�
D�SUySULD�UHFHLWD�VHJXLQGR�RV�GLWDPHV�GH�&ROEHUW�j�/XtV�;,9�QR�LGRV�GR�VpFXOR�
;9,,��TXDO�VHMD��³l’art de l’imposition consiste à plumer l’oie pour obtenir le plus 
possible de plumes avec le moins possible de cris´3.
� (P�UD]mR�GH�VHU�XP�IHQ{PHQR�VRFLDO��D�HVWUDWpJLD�p�UHJXODGD�HP�WRGRV�RV�
SDtVHV�TXH�FRPS}HP�R�*���DVVLP�FRPR�QDV�GHPDLV�HFRQRPLDV�TXH�VH�HVSHOKDP�
nesses ordenamentos para conseguirem conter e delimitar as fronteiras da licitude 
H� LOLFLWXGH� GRV� SURJUDPDV�� ,VVR� MXVWL¿FD�VH� SHOD� HURVmR� GD� EDVH� WULEXWiULD� H� GD�
WUDQVIHUrQFLD�GRV�OXFURV�SDUD�MXULVGLo}HV�FRP�SRXFD�RX�QHQKXPD�WULEXWDomR��IDWRV�
QRFLYRV�jV�HFRQRPLDV�QDFLRQDLV��
� 'HQWUH�RV�LQVWUXPHQWRV�XWLOL]DGRV�SHORV�(VWDGRV��VmR�QHFHVViULRV�DTXHOHV�
TXH� IRPHQWHP� FRRSHUDomR� HQWUH� HOHV�� FRPR�� SRU� H[HPSOR�� R� Action Plan on 
%DVH� (URVLRQ� DQG� 3UR¿W� 6KLIWLQJ (BEPS) da Organização para Cooperação e 
'HVHQYROYLPHQWR�(FRQ{PLFR��2&'(��
� 'LDQWH� GHVVD� OLQKD� WrQXH� TXH� D� SUHVHQWH� SHVTXLVD� YLVD� D� DSUHVHQWDU��
com base em doutrinas e cases��QDFLRQDLV�H�LQWHUQDFLRQDLV��FRPR�R�LQVWLWXWR�GR�
SODQHMDPHQWR� WULEXWiULR�YHP�VHQGR�XWLOL]DGR�FRP�R� LQWXLWR�GH�SURGX]LU� HIHLWRV�
VREUH�D�FRQFRUUrQFLD�GRV�PHUFDGRV��JHUDQGR�JDQKRV�FRPSHWLWLYRV�SDUD�DOJXQV��
UHGX]LQGR�D�H¿FLrQFLD�SURGXWLYD�H�VRFLDOL]DQGR�RV�SUHMXt]RV�GHFRUUHQWHV�GD�HURVmR�
da base tributária. 

3� � � � ³$�DUWH�GD� WULEXWDomR�FRQVLVWH�HP�GHSHQDU�R�JDQVR�GH�PRGR�D�REWHU�D�PDLRU�TXDQWLGDGH�GH�
SHQDV�FRP�R�PHQRU�YROXPH�SRVVtYHO�GH�JUDVQLGR´� �WUDGXomR� OLYUH���6&+28(5,��/XtV�(GXDUGR��
*$/(1',�-Ò1,25��5LFDUGR�$QGUp��7UDQVSDUrQFLD�¿VFDO�H�UHFLSURFLGDGH�QDV�SHUVSHFWLYDV�LQWHUQD�
H�LQWHUQDFLRQDO��,Q���52&+$��9DOGLU�GH�2OLYHLUD��Grandes questões atuais do direito tributário. 
Y������6mR�3DXOR��'LDOpWLFD��������S����������
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1. O planejamento tributário, sua regulação e o modelo BEPS
 
 O planejamento tributário faz-se presente na maior parte das nações do 
PXQGR�� 2� VHX� VXUJLPHQWR� HVWi� LQWLPDPHQWH� OLJDGR� DR�PRPHQWR� KLVWyULFR� HP�
TXH�RV� WULEXWRV�SDVVDUDP�D�VHU�REULJDWyULRV�QDV�FLYLOL]Do}HV��GHL[DQGR�GH� WHU�R�
FDUiWHU�GH�GRDomR�H�RX�DWR�YROXQWiULR�TXH�GHWLQKD�RXWURUD���IDWR�TXH�DIDVWRX��SRU�
FRPSOHWR�� D� SDVVLYLGDGH� TXH� D� QRPHQFODWXUD� ³FRQWULEXLQWH´� SRGH� WUDQVSDUHFHU��
OHYDQGR�RV�D�EXVFDU�IRUPDV�GH�HFRQRPL]DU�RV�WULEXWRV�
 É nesse caos que se faz presente uma estratégia utilizada pelos 
FRQWULEXLQWHV�� R� SODQHMDPHQWR� WULEXWiULR�� WDPEpP� FRQKHFLGR� SRU� HOLVmR� RX�
RWLPL]DomR�WULEXWiULD��DOJR�TXH��FRPR�R�SUySULR�QRPH�HYLGHQFLD��WUD]�IRUPDV�GH�
VH�UHGX]LU��GH�VH�SRVWHUJDU�RX�GH�VH�FHVVDU��GH�PDQHLUD�OtFLWD��D�RFRUUrQFLD�GR�IDWR�
JHUDGRU��IDWR�HVVH�EHP�GH¿QLGR�SHOR�LOXVWUH�+HUPHV�0DUFHOR�+XFN��DR�WUDWDU�GD�
HYDVmR�¿VFDO�HP�VHX�FRQFHLWR�DPSOR�

>���@�D�HYDVmR�¿VFDO�p�IHQ{PHQR�VRFLDO�H�FRH[LVWH�FRP�R�WULEXWR��e�LUUHOHYDQWH�R�
JUDX�FXOWXUDO��QtYHO�HFRQ{PLFR��tQGLFH�GH�UHVSHLWR�jV�QRUPDV�MXUtGLFDV�SHOR�SRYR��
VHX�HVFODUHFLPHQWR�FtYLFR��VHX�QtYHO�GH�FRQVFLrQFLD�RX�GH�SDUWLFLSDomR�SROtWLFD��
SRLV��QR�VHLR�GH�TXDOTXHU�JUXSR�VRFLDO�RUJDQL]DGR�H� VXMHLWR�DR�SDJDPHQWR�GH�
LPSRVWRV��HVWDUi�SUHVHQWH��HP�PDLRU�RX�PHQRU�HVFDOD��D�HYDVmR�GH�LPSRVWRV5.

 
� 1HVVH� kPELWR�� IH]�VH� GH� VXPD� LPSRUWkQFLD� D� &DUWD�0DJQD�� HP� ������
marco inicial dos direitos de representação e de delimitação dos poderes do 
(VWDGR��D�TXDO�HVWDEHOHFHX��HP�VXD�FOiXVXOD�����D�QHFHVVLGDGH�GH�TXH�R�PRQDUFD�
RX�R�JRYHUQR�� DQWHV�GD� LQVWLWXLomR�GH�XP� WULEXWR�� R� VXMHLWDVVH� j� DSUHFLDomR�GR�
conselho comum (&RPPRQ�&RXQVHO�RI�WKH�5HDOP���HVWH�IRUPDGR�SRU�DUFHELVSRV��
ELVSRV��DEDGHV��FRQGHV�H�EDU}HV�.
 O conselho mostrou-se instrumento fundamental para a manutenção da 
FRURD�EULWkQLFD�QR�SRGHU��3RVWHULRUPHQWH�� FRP�D�DVFHQVmR�GR� LPSpULR�FRORQLDO�
EULWkQLFR�� D� UHOXWkQFLD� HP� UHSOLFi�OR�QRV� VHXV� WHUULWyULRV� XOWUDPDULQRV� FXVWRX�R�

�����+8&.��+HUPHV�0DUFHOR��Evasão e elisão: rotas nacionais e internacionais. São Paulo: Sarai-
YD��������S����
5����+8&.��+HUPHV�0DUFHOR��2S��FLW��S�����
�����+(/0+2/=��5LFKDUG��0DJQD�FDUWD�DQG�WKH�LXV�FRPPXQH��The University of Chicago Law 
Review��&KLFDJR��Y������Q�����6SULQJ�������S�����������S�������'LVSRQtYHO�HP���KWWSV���FKLFDJRX-
QERXQG�XFKLFDJR�HGX�FJL�YLHZFRQWHQW�FJL"DUWLFOH ����	FRQWH[W MRXUQDOBDUWLFOHV!��$FHVVR�HP��
12 abr. 2021.    

Themis Revista Jurídica • Volume 02 • Número 03 • Jan-Dez 2021 • �



DXPHQWR�GDV� LQVDWLVIDo}HV�SRSXODUHV�� UHÀHWLGD�HP�HYHQWRV�FRPR��SRU�H[HPSOR��
%DFRQ¶V�5HEHOOLRQ�������7��Boston Tea Party���������5HYROWD�GRV�&LSDLRV�������8 
��HWF���H�QDV� LQGHSHQGrQFLDV�TXH�YLULDP�D�RFRUUHU�QR�VpFXOR�;9,,,��FRPHoDQGR�
SHORV�(VWDGRV�8QLGRV�HP�������FRP�D�PRYLPHQWDomR�OLGHUDGD�SHOR�VORJDQ��³no 
WD[DWLRQ�ZLWKRXW�UHSUHVHQWDWLRQ´�. 
� 1mR�Vy�DV�FRO{QLDV�EULWkQLFDV�VH�PRVWUDULDP�DYHVVDV�DRV�HQFDUJRV�DYLOWDQWHV��
,QFOXVLYH��QR�%UDVLO��KRXYH�PDUFDQWHV�UHYROWDV�GHULYDGDV�GR�GHVFRQWHQWDPHQWR�GD�
SRSXODomR�FRP�RV� WULEXWRV�FREUDGRV��6mR�H[HPSORV�GH�DOJXPDV�GHODV��5HYROWD�
GD�&DFKDoD�HP�����10��,QFRQ¿GrQFLD�0LQHLUD�HP�����11��&RQMXUDomR�%DLDQD�HP�
����12��GHQWUH�RXWUDV�
 O saldo dessa multiplicidade de abordagens criadas pelo Estado acaba por 
SURPRYHU�H�GL¿FXOWDU�D�DWXDomR�GR�)LVFR��OHYDQGR�D�HTXtYRFRV�QDV�DXWXDo}HV�RX�
QD�LQRFRUUrQFLD�GHODV�����6REUH�HVVH�FHQiULR��p�GH�VXPD�LPSRUWkQFLD�D�REVHUYDomR�
GR�LQVLJQH�5DRXO�/HQ]��R�TXDO��QD�GpFDGD�GH�������Mi�DSRQWDYD�RV�SUREOHPDV�TXH�
FXOPLQDULDP�H�TXH�VmR�REVHUYDGRV�DWXDOPHQWH�

2�PRGHUQR�ODELULQWR�IHLWR�GH�OHLV��SUHFHGHQWHV�MXGLFLiULRV��UHJXODPHQWRV�H�RXWUDV�
LQVWUXo}HV�DGPLQLVWUDWLYDV�H�H[SOLFLWDo}HV�QmR�GHVHQFRUDMDUDP�RV�SODQHMDGRUHV�
WULEXWiULRV��PDV��SHOR�FRQWUiULR��GHPRQVWUDUDP�FRQVWLWXLU�XP�HVWtPXOR�SDUD�XP�

7����%DFRQ¶V�UHEHOOLRQ��1DWLRQDO�3DUN�6HUYLFH���8�6��'HSDUWPHQW�RI�,QWHULRU��'LVSRQtYHO�HP���KW-
WSV���ZZZ�QSV�JRY�MDPH�OHDUQ�KLVWRU\FXOWXUH�EDFRQV�UHEHOOLRQ�KWP!��$FHVVR�HP�����DEU�������
8����0$56+$//��3HWHU��%ULWLVK�,QGLD�DQG�WKH�³JUHDW�UHEHOOLRQ´��BBC��6HomR�+LVWRU\�����IHY��������
'LVSRQtYHO�HP���KWWS���ZZZ�EEF�FR�XN�KLVWRU\�EULWLVK�YLFWRULDQV�LQGLDQBUHEHOOLRQB���VKWPO!��
Acesso em: 27 dez. 2020.
�����&I��*$63$5��7DUFtVLR�GH�6RX]D��'HUUDPD��ERDWRV�H�KLVWRULRJUD¿D��R�SUREOHPD�GD�UHYROWD�SRSXODU�
QD�,QFRQ¿GrQFLD�0LQHLUD��Revista Topoi��5LR�GH�-DQHLUR��Y������Q������MXO��GH]��������S���������'LV-
SRQtYHO�HP���KWWS���ZZZ�VFLHOR�EU�SGI�WRSRL�Y��Q�����������;�WRSRL�������������SGI!��$FHVVR�
em: 12 abr. 2021.
10����&I��&$(7$12��$QWRQLR�)LOLSH�3HUHLUD��(QWUH�³%HUQDUGDV´�H�UHYROXo}HV��D�UHYROWD�GD�FDFKDoD�
H�D�KLVWRULRJUD¿D�FRORQLDO��Revista do Arquivo Geral da Cidade do Rio de Janeiro. Rio de Ja-
QHLUR��Q�����������S���������'LVSRQtYHO�HP���KWWS���ZSUR�ULR�UM�JRY�EU�UHYLVWDDJFUM�ZS�FRQWHQW�XSOR-
DGV���������H��BD��SGI!��$FHVVR�HP�����DEU�������
11����&I��*$63$5��7DUFtVLR�GH�6RX]D��'HUUDPD��ERDWRV�H�KLVWRULRJUD¿D��R�SUREOHPD�GD�UHYROWD�SR-
SXODU�QD�,QFRQ¿GrQFLD�0LQHLUD��Revista Topoi.�5LR�GH�-DQHLUR��Y������Q������MXO��GH]��������S�����
���� 'LVSRQtYHO� HP�� �KWWS���ZZZ�VFLHOR�EU�SGI�WRSRL�Y��Q�����������;�WRSRL�������������SGI!��
Acesso em: 12 abr. 2021.
12� � � �9$/,0��3DWUtFLD��Corporação dos enteados�� WHQVmR�� FRQWHVWDomR�H�QHJRFLDomR�SROtWLFD�QD�
&RQMXUDomR� EDLDQD� GH� ������ ������ ���� I��'LVVHUWDomR� �'RXWRUDGR� HP�+LVWyULD�� ±� )DFXOGDGH� GH�
)LORVR¿D��/HWUDV� H�&LrQFLD�+XPDQDV�GD�8QLYHUVLGDGH�GH�6mR�3DXOR��6mR�3DXOR�� ������'LVSRQt-
YHO� HP�� �KWWS�����������������������MVSXL�ELWVWUHDP�EY�MXOKR�����������B3DWULFLD9DOLPB9&RUU�
SGI!��$FHVVR�HP�����DEU���������

•  Themis Revista Jurídica • Volume 02 • Número 03 • Jan-Dez 202110



SODQHMDPHQWR� DLQGD� PDLV� DJUHVVLYR� H� XPD� EXVFD� GH� UHPDQHVFHQWHV�� GHYLGDV�
j� DSUHVVDGD� UHGDomR� GDV� OHLV� H� j� WHQWDWLYD� LPSRVVtYHO� GH� DEUDQJHU� VLWXDo}HV�
HFRQ{PLFDV�QRV�VHXV�PtQLPRV�GHWDOKHV13. 

� $� D¿UPDomR� HQFRQWUD� DLQGD�PDLV� UHVSDOGR� TXDQGR� VH� SDVVD� D� HVWXGDU�
R� LQVWLWXWR� GR� SODQHMDPHQWR� WULEXWiULR� HP� VXD� HVFDOD� LQWHUQDFLRQDO�� HP� TXH� R�
FHQiULR�FDyWLFR�p�UHSOLFDGR�SDUD�RXWUDV�QDo}HV�H�SURSRUFLRQD�PDLV�RSo}HV�SDUD�
D�HFRQRPLD�GH�WULEXWRV��DOJR�TXH�H[SOLFD�R�PRWLYR�GH�PHGLGDV�XQLODWHUDLV�VHUHP�
SRXFR�HIHWLYDV�QR�FRPEDWH�jV�SUiWLFDV�LOtFLWDV�
 Os ordenamentos regulamentaram a economia de tributos com base 
HP�GXDV�GRXWULQDV��VXEVWkQFLD�VREUH�D�IRUPD�H�DEXVR�GR�GLUHLWR��$�GRXWULQD�GD�
VXEVWkQFLD�VREUH�D�IRUPD��DGRWDGD�ODUJDPHQWH�HP�SDtVHV�TXH�VHJXHP�R�common 
law�RX�R�GLUHLWR�DQJOR�VD[mR��YHUL¿FD��H[FOXVLYDPHQWH��RV�HIHLWRV�TXH�GHWHUPLQDGD�
QHJRFLDomR�SURYRFD�DR�S~EOLFR�H[WHUQR��QmR�VH�OLPLWDQGR�DR�PRGHOR�H�RX�IRUPDWR�
GH�QHJyFLR�DGRWDGR��VH�YHUL¿FDGR�TXH�R�LQWXLWR�HUD�SRXSDU�WULEXWRV��FRQVLGHUD�VH�
simulação��.  
� &RPR�GHULYDomR�GD�UHIHULGD�GRXWULQD��¿JXUD�D�WHRULD�GR�SURSyVLWR�QHJRFLDO�
ou business purpose��HP�TXH�VH�DSXUD�D�FDXVD�UHDO�GR�QHJyFLR��VH�HVWD�IRU�SXUD�H�
VLPSOHVPHQWH�GLUHFLRQDGD�j�HFRQRPLD�GH�WULEXWRV��WDPEpP�VH�FRQVLGHUD�VLPXODomR��
SRLV� WRGD� D� HVWUXWXUD� FRP� WUDoRV� OtFLWRV� H� XVXDLV� QDV� DWLYLGDGHV� HPSUHVDULDLV�
IRUDP�IHLWDV�PHUDPHQWH�SDUD�DFREHUWDU�D�¿QDOLGDGH�¿VFDO��WHQGR�RFRUULGR�R�³>���@�
GHVQDWXUDPHQWR�GD�IXQomR�REMHWLYD�GR�DWR´15��SRUpP��Ki�GRXWULQDGRUHV�TXH�WUDWDP�
D�UHGXomR�GRV�HQFDUJRV�¿VFDLV�SRU�VL�Vy�FRPR�XP�SURSyVLWR�QHJRFLDO��R�TXDO��SRU�
HVVH�PRWLYR��QmR�GHYHULD�VHU�LJQRUDGR�QD�DYHULJXDomR��FRQIRUPH�0LVDEHO�$EUHX�
Machado Derzi:

>���@� R� GLUHLWR� j� HFRQRPLD� GH� LPSRVWR� GHYHULD� VHU� FRPSUHHQGLGR� FRPR� XP�
EXVLQHVV�SXUSRVH�HP�VL�PHVPR��DVVLP�FRPR�D�FULDomR�GH�QRUPDV�DQWLHOLVLYDV�
HVSHFt¿FDV�GHULYD�GD�QHFHVVLGDGH�GH�R�(VWDGR�GHIHQGHU�D�DUUHFDGDomR�H�FRLELU�D�
IUDXGH�H�D�HYDVmR��.

13����/(1=��5DRXO��(OXVmR�¿VFDO�H�D�DSUHFLDomR�HFRQ{PLFD�GRV�IDWRV��,Q��7$92/$52��$JRVWLQKR�
7RIIROL��0217(,52��%UDQGmR��0$57,16��,YHV�*DQGUD�GD�6LOYD��FRRUG����3ULQFtSLRV�WULEXWiULRV�QR�
GLUHLWR�EUDVLOHLUR�H�FRPSDUDGR��5LR�GH�-DQHLUR��)RUHQVH��������S������
������/(1=��5DRXO��2S��FLW��S������
15����+8&.��+HUPHV�0DUFHOR��2S��FLW��S������
16    '(5=,��0LVDEHO�$EUHX�0DFKDGR��2�SULQFtSLR�GD�SUHVHUYDomR�GDV�HPSUHVDV�H�R�GLUHLWR�j�HFRQR-
PLD�GH�LPSRVWRV��,Q��52&+$��9DOGLU�GH�2OLYHLUD��Grandes questões atuais do direito tributário. 
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� $� GRXWULQD� GR� DEXVR� GR� GLUHLWR� ID]�VH� SUHVHQWH� QRV� SDtVHV� GH� RULJHP�
URPDQR�JHUPkQLFD��HP�TXH�R�LQVWLWXWR�RULJLQDGR�QR�'LUHLWR�5RPDQR�HUD�DSOLFDGR�
D�WRGRV�RV�FDVRV�HP�TXH�D�PRWLYDomR�PDLRU�GR�DWR�HUD�WUD]HU�GDQRV�D�XP�RXWUR�
HQWH��&RPR�VH�QRWD��WUDWD�VH�GH�XP�FRQFHLWR�GHYHUDV�DEUDQJHQWH��SRLV�D�RWLPL]DomR�
WULEXWiULD�SRGH�� VRE�R�SRQWR�GH�YLVWD�GD�DGPLQLVWUDomR�S~EOLFD�� VHU�YLVWD�FRPR�
DEXVR� GRV� GLUHLWRV� GH� SURSULHGDGH�� DXWRQRPLD� GD� YRQWDGH� H� OLYUH� LQLFLDWLYD��
SURYRFDQGR�GDQRV�DRV�FRIUHV�S~EOLFRV�SHOD�UHGXomR�QD�DUUHFDGDomR��LQWHUSUHWDomR�
FRP�SRWHQFLDO�SDUD�OHYDU�D�XP�FHQiULR�LQWHUYHQFLRQLVWD��
� )UHQWH� D� HVVHV� ULVFRV� GHFRUUHQWHV� GH� LQWHUSUHWDo}HV� SURSRVLWDOPHQWH�
GHVIDYRUiYHLV� DR� FRQWULEXLQWH�� D� HOLVmR� per se� QmR� FRQ¿JXUD� DOJR� SURStFLR� DR�
DEXVR�GH�GLUHLWR��SRLV��FRQIRUPH�D�H[SOLFDomR�GH�&KDUOHV�:LOOLDP�0F1DXJKWRQ�

>���@�R�DEXVR�GH�GLUHLWR��FRPR�PHFDQLVPR�UHFRQKHFLGR�SHOR�GLUHLWR�FLYLO��SRGH�VHU�
~WLO�SDUD�D�DXWRULGDGH�¿VFDO�QD�TXDOL¿FDomR�GH�VHXV�DWRV�MXUtGLFRV��HVSHFLDOPHQWH�
RV�SUDWLFDGRV�VHP�FDXVD��0DV��R�IHQ{PHQR�HOLVLYR��FRPR�XP�WRGR��RX�PHOKRU�
GL]HQGR�� D� SUiWLFD� GH� JHUDU� HFRQRPLDV� WULEXWiULDV� SRU� PRGR� QmR� YHGDGR� HP�
OHL�QmR� LPSRUWD�TXDOTXHU�DEXVR��R� LQVWLWXWR�GR�DEXVR�H[LVWH�SDUD� VH�TXDOL¿FDU�
LOLFLWDPHQWH� FHUWRV� DWRV� SUDWLFDGRV� QR� kPELWR� GR� GLUHLWR� SULYDGR� >���@� R� DEXVR�
RQWRORJLFDPHQWH�Vy�SRGH�FDLU�HP�FRQGXWDV�IDFXOWDWLYDV�TXH�GHSHQGHP�GH�XPD�
PDQLIHVWDomR�GH�YRQWDGH�GD�SDUWH17.

� 2� GLUHLWR� EUDVLOHLUR� QmR� SRVLWLYRX� QHQKXPD� GDV� GXDV� WHRULDV�� KDYHQGR�
PRPHQWRV�QD�KLVWyULD�HP�TXH�3URMHWRV�GH�/HL��3/��H�RX�0HGLGDV�3URYLVyULDV��03��
WURX[HUDP�HP�VHX�FRUSR�XPD�RX�DV�GXDV�H[SUHVV}HV��FRPR��SRU�H[HPSOR��D�03�
Q�����������TXH�WUD]LD�QR�DUWLJR�����������LQFLVRV�,�H�,,��DV�GXDV�H[SUHVV}HV�FRPR�
IRUPD� GH� UHTXLVLWRV�PtQLPRV� SDUD� TXH� IRVVH� GHVFRQVLGHUDGR� R� DWR� RX� QHJyFLR�
MXUtGLFR�TXH�YLVDVVH�D�³>���@�UHGX]LU�R�YDORU�GH�WULEXWR��HYLWDU�RX�SRVWHUJDU�R�VHX�
SDJDPHQWR�RX�D�RFXOWDU�RV�YHUGDGHLURV�DVSHFWRV�GR�IDWR�JHUDGRU�RX�D�UHDO�QDWXUH]D�
GRV�HOHPHQWRV�FRQVWLWXWLYRV�GD�REULJDomR�WULEXWiULD´18��SRUpP��DR�VHU�FRQYHUWLGR�

YRO������6mR�3DXOR��'LDOpWLFD��������S�������DSXG�)5(,7$6��5RGULJR�GH��e�OHJtWLPR�HFRQRPL]DU�
WULEXWRV"�3URSyVLWR�QHJRFLDO��FDXVD�GR�QHJyFLR�MXUtGLFR�H�DQiOLVH�GDV�GHFLV}HV�GR�DQWLJR�FRQVHOKR�GH�
FRQWULEXLQWHV��,Q��6&+28(5,��/XtV�(GXDUGR��&RRUG����Planejamento tributário e o “propósito 
negocial” - Mapeamento das decisões do conselho de contribuintes de 2002 a 2008. São Paulo: 
4XDUWLHU�/DWLQ��������S������
17����0&1$8*+721��&KDUOHV�:LOOLDP��2S��FLW��S������
18    BRASIL. Medida Provisória nº 66, de 29 de agosto de 2002. Dispõe sobre a não cumulati-
YLGDGH�QD�FREUDQoD�GD�FRQWULEXLomR�SDUD�RV�3URJUDPDV�GH�,QWHJUDomR�6RFLDO��3,6��H�GH�)RUPDomR�
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QD�OHL�Q���������������R�WHPD�QmR�IRL�PDQWLGR�
� 1R�RUGHQDPHQWR�SiWULR�IRL�D�OHL�FRPSOHPHQWDU�Q�������GH����GH�MDQHLUR�
GH� ������ TXH� HVWDEHOHFHX� D� OLPLWDomR� DR� SODQHMDPHQWR� WULEXWiULR� D� SDUWLU� GH�
DOWHUDo}HV�QRV�GLVSRVLWLYRV�GR�&yGLJR�7ULEXWiULR�1DFLRQDO��PDLV�HVSHFL¿FDPHQWH��
QR�SDUiJUDIR�~QLFR��GR�DUWLJR������TXH�SDVVRX�D�VHU�FRQKHFLGR�FRPR�³QRUPD�JHUDO�
DQWLHOLVLYD´��1RWD�VH�TXH�D�H[SUHVVmR�XWLOL]DGD�SDUD�OLPLWDU�D�OLFLWXGH�GDV�HOLV}HV�
IRL� ³GLVVLPXODU´�� TXH� VLJQL¿FD�� ³RFXOWDU� RX� HQFREULU� FRP� DVW~FLD´��� � H� ³ID]HU�
SDUHFHU�GLIHUHQWH´20��7UDWD�VH�GH�XP�FRQFHLWR�QmR�OLJDGR�GLUHWDPHQWH�jV� WHRULDV�
VXSUDFLWDGDV��SRUpP�p�LQHJiYHO�R�IDWR�GH�TXH��D�SDUWLU�GHVVD�H[SUHVVmR�p�SRVVtYHO��
SRU�PHLR�GD�H[HJHVH��VH�UHSULPDP�DV�RSHUDo}HV�FRP�EDVH�QDTXHODV�WHRULDV��
� $�DXVrQFLD�GH�XPD�OHJLVODomR�HVSHFt¿FD�QR�GLUHLWR�EUDVLOHLUR�H�R�DPELHQWH�
de incertezas quanto aos limites do planejamento tributário não são fatores que 
WRUQDP�R�SDtV�XP�FDVR�LQpGLWR��DV�GL¿FXOGDGHV�GH�UHJXODomR�TXH�URQGDP�R�WHPD�
VmR� YLVWDV�� DWp� PHVPR�� HP� SDtVHV� SUHFXUVRUHV� QRV� UHJUDPHQWRV� VREUH� R� WHPD��
FRPR�¿FD�HYLGHQWH�QD�D¿UPDomR�GH�3DWULFLD�7DEHU�0RUJDQ��DR�HVFUHYHU�VREUH�DV�
GL¿FXOGDGHV�GD�UHJXODomR�GD�HOLVmR�H�GD�HYDVmR�QRV�(VWDGRV�8QLGRV��

,Q�SUDFWLFH�WKH�WD[�ODZV�DUH�VR�FRPSOH[��DQG�WKLV�DSSOLFDWLRQ�WR�VSHFL¿F�IDFWV�
GHSHQGV�RQ�VR�PDQ\�YDULDEOHV��WKDW�WKH�OLQH�EHWZHHQ�OHJDO�DYRLGDQFH�DQG�XQODZIXO�
HYDVLRQ�RI�WD[HV�LV�RIWHQ�GLI¿FXOW�WR�GUDZ��(YHQ�ZKHQ�WKH�ODZ�LV�SHUIHFWO\�FOHDU��
WKH�WD[SD\HU�PD\�QRW�XQGHUVWDQG�WKH�ODZ�RU�KRZ�LW�DSSOLHV�WR�KLV�VLWXDWLRQ21��

� $�H¿FLrQFLD�GR�PXOWLODWHUDOLVPR�QR�FRPEDWH�DR�SODQHMDPHQWR�WULEXWiULR�
DJUHVVLYR�H�j�HYDVmR�¿VFDO�GHFRUUH�GD�QDWXUH]D�TXH�HVVHV�LQVWLWXWRV�SDVVDUDP�D�WHU��
HVSHFL¿FDPHQWH��DSyV�R�¿P�GD�6HJXQGD�*XHUUD�0XQGLDO�H��PDLV�LQWHQVDPHQWH��
FRP� D� TXHGD� GD� FRUWLQD� GH� IHUUR�� TXH� VHSDUDYD� R�PXQGR� HP�GRLV� EORFRV� FRP�
diferentes sistemas econômicos e gerências da coisa pública.   

GR�3DWULP{QLR�GR�6HUYLGRU�3~EOLFR��3DVHS���QRV�FDVRV�TXH�HVSHFL¿FD��VREUH�RV�SURFHGLPHQWRV�SDUD�
GHVFRQVLGHUDomR�GH�DWRV�RX�QHJyFLRV�MXUtGLFRV��SDUD�¿QV�WULEXWiULRV��VREUH�R�SDJDPHQWR�H�R�SDUFHOD-
PHQWR�GH�GpELWRV�WULEXWiULRV�IHGHUDLV��D�FRPSHQVDomR�GH�FUpGLWRV�¿VFDLV��D�GHFODUDomR�GH�LQDSWLGmR�
GH�LQVFULomR�GH�SHVVRDV�MXUtGLFDV��D�OHJLVODomR�DGXDQHLUD��H�Gi�RXWUDV�SURYLGrQFLDV��'LVSRQtYHO�HP��
�KWWS���ZZZ�SODQDOWR�JRY�EU�FFLYLOB���039�$QWLJDVB��������KWP!��$FHVVR�HP�����DEU�������
������)(55(,5$��$XUpOLR�%XDUTXH�GH�+RODQGD��Mini Aurélio��R�GLFLRQiULR�GD�OtQJXD�SRUWXJXHVD����
HG��UHY��H�DWXDO��&XULWLED��3RVLWLYR��������S������
20����*UDQGH�GLFLRQiULR�/DURXVVH�FXOWXUDO�GD�OtQJXD�SRUWXJXHVD��6mR�3DXOR��1RYD�&XOWXUDO��������S��
����
21����025*$1��3DWULFLD�7DEHU��Tax procedure and tax fraud in a nutshell��6DLQW�3DXO��0LQHVVR-
WD��:HVW�3XEOLVKLQJ�&R��������S�����
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� $SHVDU�GD�H[SDQVmR�GR�XVR�GHVVHV�ORFDLV�VH�GDU�QR�SHUtRGR�PHQFLRQDGR��
R� VHX� VXUJLPHQWR� p� GDWDGR�GD�*UpFLD�$QWLJD�� HP�TXH�� FRQIRUPH� HQVLQD�+XFN��
RV�PHUFDGRUHV�JXDUGDYDP�VXDV�PHUFDGRULDV�HP�FLGDGHV�SUy[LPDV�j�$WHQDV�SDUD�
HYLWDUHP�D�WULEXWDomR�TXH�LQFLGLD�QDTXHOD�FLGDGH�22

� 2V� UHIHULGRV� ORFDLV�SDVVDUDP�D�VHU�FRQKHFLGRV�FRPR�³SDUDtVRV�¿VFDLV´�
(WD[� KDYHQV�� SRU� DTXHOHV� SDtVHV� TXH� DGRWDYDP� H� DGRWDP� UHJLPHV� WULEXWiULRV�
FRP�PDLRUHV�DOtTXRWDV��SRUWDQWR��D�OLVWD�GH�QDo}HV�TXH�¿JXUDP�FRPR�³SDUDtVRV´�
QmR�p�~QLFD��HOD�YDULD�GH�DFRUGR�FRP�DV�OHJLVODo}HV�QDFLRQDLV��HP�TXH�RV�¿VFRV�
GLYXOJDP�OLVWDV�GH�SDtVHV�FRP�UHJLPHV�¿VFDLV�SULYLOHJLDGRV��DGRWDQGR��QD�PDLRULD�
GRV�FDVRV��R�SHUFHQWXDO�GD�WULEXWDomR�VREUH�UHQGD�FRPR�GH¿QLGRU�
� $�5HFHLWD�)HGHUDO� GR�%UDVLO� �5)%��� SRU�PHLR� GD� ,QVWUXomR�1RUPDWLYD�
5)%�Q���������GH����GH�MXQKR�GH�������H�GDV�FRQVWDQWHV�DWXDOL]Do}HV�IHLWDV��VHQGR�
D�~OWLPD�GHODV�D�GH�Q���������GH����GH�MXQKR�GH��������GH¿QH�³SDtV�FRP�UHJLPH�
¿VFDO�SULYLOHJLDGR´��$WXDOPHQWH��¿JXUDP����SDtVHV�QD�OLVWD�GD�5HFHLWD�)HGHUDO��
VHMD�SHOD�VXD�WULEXWDomR�VREUH�D�UHQGD�FRP�DOtTXRWD�LQIHULRU�j�����RX�LQH[LVWHQWH��
VHMD�SHOD�QmR�GLYXOJDomR�GH�TXDGURV�VRFLHWiULRV���
� $OpP�GD�OLVWD�FRP�RV����SDtVHV��Ki�WDPEpP�UHIHUrQFLD�D�RXWUDV����QDo}HV�
H�D�UHJLPHV�WULEXWiULRV�H[LVWHQWHV�HP�VXDV�OHJLVODo}HV��RX�VHMD��Ki�(VWDGRV�TXH��
HP�kPELWR�JHUDO��QmR�VmR�FRQVLGHUDGRV��SRUpP�GHWHUPLQDGR�UHJLPH�TXH�FRQVWH�QD�
OHJLVODomR�GDTXHOH�SDtV�p�GH¿QLGR�SHOD�5)%�FRPR�XP�UHJLPH�¿VFDO�SULYLOHJLDGR��
FRPR� p� R� FDVR� GD� 6XtoD� �DUWLJR� �����;�� ,1�5)%� Q�� ������� ������� LQFOXVLYH� RV�
(VWDGRV�8QLGRV��DUW�������9,,�GD�,1�PHQFLRQDGD��
� 1RWD�VH�� HVVHQFLDOPHQWH�� QR� VHJXQGR� FDVR�� TXH� QmR� VH� WUDWD� GH� XP�
SDtV� FRQKHFLGR� SRU� VHU� XP� GHVWLQR� DR� FDSLWDO� TXH� DOPHMD� PHQRU� WULEXWDomR��
1HVVD� VLWXDomR�� HVWmR� WDPEpP�� (VSDQKD�� ÈXVWULD�� ,VOkQGLD�� 3RUWXJDO�� 8UXJXDL��
HWF��� SRUWDQWR� D� LGHQWL¿FDomR� GH� XP� SDUDtVR� ¿VFDO� p� FRPSOH[D�� SRLV�� DOpP� GR�
RUGHQDPHQWR� WULEXWiULR�JHUDO�� p�QHFHVViULR�YHUL¿FDU�R� UHJLPH� MXUtGLFR�VRE�TXDO�
GHWHUPLQDGD�SHVVRD�HVWi�VXMHLWD��H��PDLV��VHQGR�XPD�SHVVRD�MXUtGLFD��DQDOLVDU�VRE�
qual constituição societária ela foi estabelecida.
� 5HVSHLWDQGR� R� FDUiWHU� LQWHUQDFLRQDO� GR� HVWXGR�� p� GH� JUDQGH� YDOLD� D�
DSUHVHQWDomR� GD� OHJLVODomR� HXURSHLD�� SRU� VHU� XP� PHUFDGR� FRPXP�� Ki� PDLV�
GL¿FXOGDGH� HP� LQLFLDU� TXDOTXHU� PHGLGD� GH� DOLQKDPHQWR�� SRU� LVVR� IRUDP�
HVWDEHOHFLGRV�WUrV�UHTXLVLWRV�SDUD�QmR�VH�FRQVLGHUDU�XP�ORFDO�FRPR�SDUDtVR�¿VFDO��
TXDLV�VHMDP��WUDQVSDUrQFLD��D�TXDO�VH�WUDGX]�QD�DGHVmR�DRV�SDGU}HV�LQWHUQDFLRQDLV�
GH�WURFD�GH�LQIRUPDo}HV�HQWUH�DV�QDo}HV��FRQFRUUrQFLD�MXVWD�QD�iUHD�WULEXWiULD��TXH�

22����+8&.��+HUPHV�0DUFHOR��2S��FLW��S������
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VLJQL¿FD�VHJXLU�DV�GLVSRVLo}HV�VREUH�WUDQVSDUrQFLD�H�VREUH�WURFD�GH�LQIRUPDo}HV�
WUD]LGDV� SHOD� 2UJDQL]DomR� SDUD� &RRSHUDomR� H� 'HVHQYROYLPHQWR� (FRQ{PLFR�
�2&'(��QR�5HODWyULR�+DUPIXO�7D[�&RPSHWLWLRQ��H�D�LPSOHPHQWDomR�GR�SURJUDPDV�
%DVH�(URVLRQ�DQG�3UR¿W�6KLIWLQJ��%(36�23.
� &RP�EDVH�QHVVHV�FULWpULRV��D�8QLmR�(XURSHLD��8(��FULRX�XPD�OLVWD�GRV�
SDtVHV� TXH� QmR� DSOLFDYDP� WDLV�PpWRGRV��$� FODVVL¿FDomR� IRL� FULDGD� HP� ����� H�
UHFHEHX� R� QRPH�GH� ³non-cooperative tax jurisdictions´�� GHYHQGR�RV� SDtVHV� DOL�
SUHVHQWHV�VH�DGHTXDUHP�DWp�R�DQR�GH�������TXDQGR�KRXYH�D�DWXDOL]DomR�GD�OLVWD��
3HUPDQHFHUDP� �� �RLWR�� QDo}HV� FODVVL¿FDGDV� FRPR� SDUDtVR� ¿VFDO� H� RXWUDV� VRE�
¿VFDOL]DomR�GD�8(��.
� 1R�FDPSR�GRV�SURMHWRV�PXOWLODWHUDLV��R�SURMHWR�%DVH�(URVLRQ�DQG�3UR¿W�
6KLIWLQJ��%(36���FULDGR�SHOD�2UJDQL]DomR�SDUD�&RRSHUDomR�H�'HVHQYROYLPHQWR�
(FRQ{PLFR��2&'(���PHUHFH�GHVWDTXH��Mi�TXH��FRPR�R�SUySULR�QRPH�GL]��R�LQWXLWR�
GR�SURMHWR�p�R�FRPEDWH���j�EDVH�HURVLRQ�RX�HURVmR�GD�EDVH�WULEXWiULD��TXH�VH�UHIHUH�
j�SHUGD�GD�DUUHFDGDomR�GRV�WULEXWRV��H�DR�SUR¿W�VKLIWLQJ�RX�WUDQVIHUrQFLD�GR�OXFUR��
TXH�VH�UHIHUH�j�PRYLPHQWDomR�GR�OXFURV�REWLGRV�QDV�RSHUDo}HV�SDUD�MXULVGLo}HV�
com menor ou nenhuma oneração do patrimônio.
 O projeto é composto por 15 atos que têm como escopo a eliminação das 
VXSUDFLWDGDV� ODFXQDV�H[LVWHQWHV�HQWUH�DV� OHJLVODo}HV�H�GD�TXHGD�QD�DUUHFDGDomR�
HP�GHWHUPLQDGRV�SDtVHV25��7RGDV�DV�Do}HV�WrP�XP�REMHWLYR�FRPXP��e�LPSRUWDQWH�
H[SODQDU�DOJXPDV�TXH�SURGX]HP�HIHLWRV�GLUHWRV�QR�DVVXQWR�DTXL�HVWXGDGR��6mR�RV�
DWRV��,,��9,��9,,��9,,,��,;�H�;�
� $�QHXWUDOL]DomR�GRV�DUUDQMRV�KtEULGRV��QHXWUDOLVLQJ�WKH�HIIHFWV�RI�K\EULG�
PLVPDWFK� DUUDQJHPHQWV�� GL]� UHVSHLWR� jV� PRYLPHQWDo}HV� IHLWDV� SHORV� DJHQWHV�
TXH�UHVXOWDP�HP�GXSOD�QmR�WULEXWDomR��RX�VHMD��D�HVWUXWXUD�GR�QHJyFLR�SDVVD�SRU�
GLYHUVDV�MXULVGLo}HV��H��HP�QHQKXPD�GHODV��Ki�R�UHFROKLPHQWR�GH�WULEXWRV�
� $� SUHYHQomR� GRV� DEXVRV� GH� WUDWDGRV� SDUD� VH� HYLWDU� D� GXSOD� WULEXWDomR�
(SUHYHQWLRQ�RI�WD[�WUHDW\�DEXVH��WUDWD�GRV�EHQHItFLRV�RX�GRV�LQFHQWLYRV�¿VFDLV�TXH�
FHUWRV� SDtVHV� FRQFHGHP� D� DOJXPDV� HPSUHVDV�� GH�PDQHLUD� TXH� SURYRFDP� GDQR�

23� � � �5(0(85��&pFLOH��EU listing of tax havens. European Parliament - European Parliamen-
WDU\�5HVHDUFK�6HUYLFH��RFW��������'LVSRQtYHO�HP���KWWS���ZZZ�HXURSDUO�HXURSD�HX�5HJ'DWD�HWXGHV�
%5,(�������������(356B%5,������������B(1�SGI!��$FHVVR�HP�����MDQ�������
��    EUROPEAN COUNCIL. Taxation: EU list of non-cooperative jurisdictions��6HomR�3ROLFLH��
���MDQ��������'LVSRQtYHO�HP���KWWSV���ZZZ�FRQVLOLXP�HXURSD�HX�HQ�SROLFLHV�HX�OLVW�RI�QRQ�FRRSH-
UDWLYH�MXULVGLFWLRQV�!��$FHVVR�HP�����DEU�������
25    OECD��2UJDQLVDWLRQ�IRU�(FRQRPLF�&R�RSHUDWLRQ�DQG�'HYHORSPHQW��2(&'���%(36�$FWLRQV��
'LVSRQtYHO�HP���KWWSV���ZZZ�RHFG�RUJ�WD[�EHSV�EHSV�DFWLRQV�!��$FHVVR�HP�����MDQ�������
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LPHGLDWR�j�VXD�FRQFRUUrQFLD��SRLV�D�FRQFHVVmR�p�VHOHWLYD��H��TXDQGR�VH�HQFRQWUDP�
HP�EORFRV�HFRQ{PLFRV��GHVHQFDGHLDP�JXHUUDV�¿VFDLV��2�FHQiULR�p�VHPHOKDQWH�DR�
GXPSLQJ.
� 3DUD� FRLELU� WDLV� RSHUDo}HV�� D� 2&'(� DOPHMD� DPSOLDU� D� DSOLFDomR� GR�
SULQFtSLR�DUP¶V�OHQJWK��TXH�VH�WUDWD�GH�XP�PHFDQLVPR�QR�TXDO�WRGDV�DV�RSHUDo}HV�
TXH�SUDWLFDP�SUHoRV�LQIHULRUHV�DRV�GR�PHUFDGR��HVWmR�QR�kPELWR�GR�SODQHMDPHQWR�
WULEXWiULR�DJUHVVLYR�H�GD�HYDVmR�¿VFDO��LVWR�p��R�SUHoR�SUDWLFDGR�VHULD�R�IDWRU�TXH�
LGHQWL¿FDULD�D�PRYLPHQWDomR�FRPR�DEXVLYD�GR�SUHoR�GH� WUDQVIHUrQFLD��D�SDUWLU�
GHVVD�GHVFREHUWD��VmR�DSOLFDGRV�R�SUHoR�GR�PHUFDGR�H�D�WULEXWDomR�FRUUHWD�
� 7UDWD�VH�GH�DOJR�FRPSOH[R��SRU�LVVR�ID]�SDUWH�GH�WUrV�Do}HV�GR�SURMHWR��
SRLV�R�SUHoR�p�GH¿QLGR�SRU�GLYHUVRV�IDWRUHV��GHQWUH�RV�TXDLV�SRGHP�VHU�FLWDGRV��D�
RIHUWD�H�D�GHPDQGD��R�YROXPH�GH�RSHUDo}HV��R�SUHoR�GDV�PDWpULDV�SULPDV��UHYHQGD��
HQWUH�RXWURV��,VVR�VLJQL¿FD�TXH�HQFRQWUDU�XP�SUHoR�GH�PHUFDGR�VLJQL¿FD�DQDOLVDU��
DWp�PHVPR��R�JUDX�GH�FRQFRUUrQFLD�GH�XP�PHUFDGR��DOJR�GLItFLO�H�TXH�OHYDULD�j�
LQVXVWHQWDELOLGDGH�GLVVR�D�ORQJR�SUD]R��GDGR�R�Q~PHUR�GH�RSHUDo}HV�TXH�RFRUUHP�
diariamente.
� $SHVDU� GDV� GL¿FXOGDGHV� HOHQFDGDV�� p� LQHJiYHO� R� FDUiWHU� SURPLVVRU� GR�
SURMHWR��DWXDQGR�HP�XPD�OLQKD�TXH�RIHUHFH�WUDWDPHQWR�MXVWR�WDQWR�DR�FRQWULEXLQWH��
TXDQWR�DRV�(VWDGRV��D¿QDO�QmR�VH�WUDWD�GH�XPD�VLPSOHV�GLYLVmR�HQWUH�RV�ERQV�H�
RV�PDXV��PDV�VLP�GH�DOJR�TXH�DPEDV�DV�SDUWHV�SUHFLVDP�VH�DMXVWDU�GH�PDQHLUD�
D�SURSRUFLRQDUHP�D�H[LVWrQFLD�GH�XP�VLVWHPD�WULEXWiULR�H¿FLHQWH��TXH�SURYRTXH�
UHÀH[RV� SRXFR� GHSUHFLDWLYRV� DR� SDWULP{QLR� H� TXH� VH� WUDGX]D� HP� DXPHQWR� GH�
arrecadação. 
� 1HVVH�VHQWLGR��VmR�DV�SDODYUDV�GH�3DVTXDOH�3LVWRQH��DR�WUDWDU�GR�LQFUHPHQWR�
GD�WUDQVSDUrQFLD�¿VFDO�H�GD�WURFD�GH�LQIRUPDo}HV�HQWUH�RV�(VWDGRV��

[...] WKH� QHHG� WR� VKDUSHQ� WKH� ¿JKW� DJDLQVW� IUDXGVWHUV� VKRXOG� QRW� WXUQ� LQWR� D�
GLVSURSRUWLRQDWH�ERQ¿UH�RI�DOO�EDVLF�YDOXHV�WKDW�FRQVWLWXWH�WKH�EXON�RI�FXVWRPDU\�
LQWHUQDWLRQDO�ODZ�DQG�WKH�OHJDO�EDFNJURXQG�RI�FLYLOL]HG�QDWLRQV�DFURVV�WKH�ZRUOG�
LQ� WKH� SURWHFWLRQ� RI� SHUVRQV�� 7KH� H[SHFWHG� LQFUHDVHG� UHOHYDQFH� RI� DXWRPDWLF�
H[FKDQJH�RI�LQIRUPDWLRQ�LQ�FURVV�ERUGHU�WD[�PDWWHUV�VKRXOG�OHDG�WKH�VFLHQWL¿F�
FRPPXQLW\�WR�LQFUHDVH�HIIRUWV�WR�LGHQWLI\�PLQLPDO�VWDQGDUGV�DQG�EHVW�SUDFWLFHV�
IRU�WKH�SURWHFWLRQ�RI�WD[SD\HUV¶�ULJKWV��. 

������3,6721(��3DVTXDOH��&RRUGLQDWLQJ�WKH�$FWLRQ�RI�5HJLRQDO�DQG�*OREDO�3OD\HUV�GXULQJ�WKH�6KLIW�
IURP�%LODWHUDOLVP�WR�0XOWLODWHUDOLVP�LQ�,QWHUQDWLRQDO�7D[�/DZ��World Tax Journal��IHEUXDU\�������
S���������S����

•  Themis Revista Jurídica • Volume 02 • Número 03 • Jan-Dez 2021��



� 2EMHWLYDPHQWH��D�EXVFD�GR�%(36 não é - e nem poderia ser - a redução 
GH�GLUHLWRV�EiVLFRV�GR�FRQWULEXLQWH��GHQWUH�RV�TXDLV�HVWi�D�HFRQRPLD�GH�WULEXWRV��
PDV�p��VLP��XPD�IRUPD�GH�SDGURQL]DomR�GDV�OHJLVODo}HV��SDUD�TXH��D�SDUWLU�GLVVR��
SRVVDP�VHU�UHVJXDUGDGRV�RV�GLUHLWRV�H�D�LQWHJULGDGH�GRV�(VWDGRV��TXH�FRQVHJXLUmR�
combater a erosão da base tributária e a transferência dos lucros. 

2. Concorrência e Tributação

� $�WULEXWDomR�SRVLFLRQD�VH�FRPR�XPD�EDUUHLUD�SDUD�R�PDLRU�GHVHQYROYLPHQWR�
GR�FRPpUFLR�LQWHUQDFLRQDO��3RU�FRQWD�GLVVR��D�JOREDOL]DomR�H�D�EXVFD�SRU�SDtVHV�
com pouca ou nenhuma tributação têm determinado a alteração e a harmonização 
GH� QRUPDV� WULEXWiULDV�� LQWHUIHULQGR� QR� ÀX[R� GH� PHUFDGRULDV� LQWHUQDFLRQDLV��
9HPRV�TXH�XP�GRV�JUDQGHV�HQWUDYHV�j�KDUPRQL]DomR�HVWi�UHODFLRQDGR�j�VXSRVWD�
UHQ~QFLD�GH�VREHUDQLD��VXEPHWHQGR�VH�DR�TXH�DOHJDP�VHU�QRUPDV�VXSUDQDFLRQDLV�
de regulamentação de operações tributárias similares.
� 'Dt�SRGHPRV�H[WUDLU�R�SULPHLUR�JUDQGH�GHVD¿R�GR�FRPpUFLR�LQWHUQDFLRQDO��
HTXDFLRQDQGR�DV�GLYHUVDV�YRQWDGHV��&ODUR�TXH�D�DEHUWXUD�H�D�UHQ~QFLD�GH�SDUWH�GH�
VXD�VREHUDQLD�VHUmR�LQHYLWiYHLV��OHPEUDQGR�TXH�XPD�QRUPD�XQD�p�LPSUDWLFiYHO��Mi�
TXH�FDGD�SDtV�WHUi�VXD�QRUPDWL]DomR��FRP�VXD�UHJUD�PDWUL]�GH�LQFLGrQFLD�SUySULD�
� &RQVLGHUD�VH�D� DOWHUQDWLYD�GH�QmR�KDYHU� UHODomR�GH� VXERUGLQDomR�HQWUH�
RV� (VWDGRV�� PDV� XPD� IRUPD� GH� FRRUGHQDomR�� GHVGH� TXH� HVWD� VHMD� HIHWLYD� H�
WUDQVSDUHQWH��QmR�SUHYDOHFHQGR�R�SRGHU�GHFLVyULR�HP�IXQomR�GR�SRGHU�HFRQ{PLFR�
RX�SROtWLFR�GH�XPD�UHJLmR�
� ([LVWH�R�SDSHO�SRVLWLYR�GD�JOREDOL]DomR��HP�TXH�RV�VLVWHPDV�WULEXWiULRV�
SDVVDP�SRU�XPD� WUDQVIRUPDomR�GH�VLPSOL¿FDomR�H�GH�KDUPRQL]DomR��SRU�RXWUR�
ODGR�� H[LVWHP� QRYRV� PHFDQLVPRV� GH� SURWHFLRQLVPR� H� IRUPDV� GH� SROtWLFDV�
WULEXWiULDV�HP�EHQHItFLR�DSHQDV�GH�VHXV�QDFLRQDLV��
� 6XUJHP� RV� VLVWHPDV� WULEXWiULRV�� WRUQDQGR�VH� XP� SUREOHPD� D� VHU�
HQIUHQWDGR�SHOR�FRPpUFLR� LQWHUQDFLRQDO��JHUDQGR�XPD�FRPSHWLomR�SHOR�PHOKRU�
RX� PDLV� H¿FLHQWH� SDtV� GH� OHJLVODomR� WULEXWiULD�� DXPHQWDQGR� D� QHFHVVLGDGH� GH�
KDUPRQL]DomR� OHJLVODWLYD��D�¿P�GH�QmR�VH�SUHMXGLFDUHP�DV�GLYHUVDV� MXULVGLo}HV�
¿VFDLV�H�R�PHUFDGR�JOREDOL]DGR�
� $R� VH� WUDWDU� GH� DOJR� TXH� ID]� SDUWH� GD� URWLQD� GDV� SHTXHQDV�� PpGLDV� H�
grandes empresas no mundo e que está presente no ambiente pessoal de cada 
XP�GRV�LQWHJUDQWHV�GD�DWLYLGDGH��DVVLP�FRPR�RV�WULEXWRV�HVWmR��p�GH�JUDQGH�YDOLD�
analisar os efeitos indiretos que a adoção de uma das estratégias supracitadas 
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SURYRFD�QR�SLODU�GDV�HFRQRPLDV�FRQWHPSRUkQHDV��D�FRQFRUUrQFLD�
� $�FRQFRUUrQFLD� WUDGX]�VH� FRPR�R�HOHPHQWR�TXH�SURSRUFLRQD�H¿FLrQFLD�
SURGXWLYD�� p� FRPSRVWD� SHOR� PHQRU� FXVWR� H� DXPHQWR� GD� SURGXomR� H� SHOR�
GHVHQYROYLPHQWR� HFRQ{PLFR� GDV� QDo}HV�� TXH� p� VLPEROL]DGR� SHOR� LQFUHPHQWR�
GD� GHPDQGD�� IDWRU� IXQGDPHQWDO� SDUD� FRUUHVSRQGHU� j�PDLRU� GLVSRQLELOLGDGH� GH�
produtos.
� $R�ORQJR�GRV�DQRV��R�TXH�VH�YHUL¿FRX�HP�PHUFDGRV�FXMR�JUDX�GH�LQWHUYHQomR�
JRYHUQDPHQWDO�HUD�PtQLPR�IRUDP�HVWUDWpJLDV�GH�VXSUHVVmR�GD�FRQFRUUrQFLD��HP�
TXH�DJHQWHV�TXH�GRPLQDYDP�R�VHWRU��SRU�PHLR�GH�IXVmR��FLVmR�RX�LQFRUSRUDomR��
DJLDP�FRP�R�LQWXLWR�GH�DGTXLULUHP�PDLRU�SDUWLFLSDomR�QR�PHUFDGR��HQWUHWDQWR��
DSHVDU�GH�SDUHFHU�QDWXUDO��QRWRX�VH�TXH�R�JDQKR�GH�SDUWLFLSDomR�UHVXOWDYD�WDPEpP�
QR� LPSHGLPHQWR� j� HQWUDGD� GH� QRYRV� IRUQHFHGRUHV�� SURGXWRUHV� H� SUHVWDGRUHV��
UHVXOWDQGR�HP�XP�PHUFDGR�FRP�SUHoRV�HOHYDGRV�H�SRXFD�HYROXomR�GRV�EHQV�
� $V� IRUPDV� FRQWUiULDV� j� FRQFRUUrQFLD� TXH� SDVVDUDP� D� VHU� FRQKHFLGDV�
IRUDP�R�PRQRSyOLR��R�ROLJRSyOLR��R� WUXVWH�H�R�FDUWHO��R�SULPHLUR�GL]� UHVSHLWR�j�
VLWXDomR�HP�TXH�VRPHQWH�XPD�HPSUHVD�SDUWLFLSD�GDTXHOH�VHWRU�RX��HQWmR��TXH�WHP�
tamanha dominação sobre ele que as demais empresas não conseguem aumentar 
VXD� SDUWLFLSDomR�� 2� PRQRSyOLR� SRGH� VHU� WDPEpP� UHVXOWDGR� GH� XPD� SROtWLFD�
HVWUDWpJLFD�HP�iUHDV�TXH�HVWmR�UHODFLRQDGDV�GLUHWDPHQWH�j�HVWDELOLGDGH�HFRQ{PLFD�
GR�SDtV��FRPR�VH�Yr��SRU�H[HPSOR��QR�VHWRU�GH�SHWUyOHR�QRV�SDtVHV�LQWHJUDQWHV�GD�
2UJDQL]DomR�GRV�3DtVHV�([SRUWDGRUHV�GH�3HWUyOHR��23(3���HP�TXH�R�FRPEXVWtYHO�
IyVVLO�WHP�IXQGDPHQWDO�SDUWLFLSDomR�QD�EDODQoD�FRPHUFLDO�GR�(VWDGR�H�p��SRU�HVVH�
PRWLYR��PDQWLGR�VRE�VXD�DGPLQLVWUDomR��
� 2�ROLJRSyOLR�RFRUUH�TXDQGR�SRXFDV�HPSUHVDV�HVWmR�SUHVHQWHV�QR�PHUFDGR�
RX�H[HUFHP�SOHQD�GRPLQDomR�QHOH��FRPR�p�R�FDVR�GR�VHWRU�GH�UHIULJHUDQWHV��RQGH�
3HSVL�H�&RFD�&ROD�GRPLQDP�JUDQGH�SDUFHOD�GR�PHUFDGR�H��DLQGD��GHWrP�R�FRQWUROH�
de outras empresas menores que antes eram concorrentes27.  
� 2�WUXVWH�p�XP�LQVWLWXWR�GR�GLUHLWR�DQJOR�VD[mR�TXH�VXUJLX�FRPR�XPD�IRUPD�
GH�JHVWmR�SDWULPRQLDO��SRUpP��TXDQGR�D� OHJLVODomR�GHVVHV�SDtVHV�SDVVD�D�YHGDU�
TXH�XPD� VRFLHGDGH�HPSUHViULD� WHQKD�SDUWLFLSDomR�HP�RXWUD�� DTXHOD�JHVWRUD�GH�
DWLYRV�WRUQD�VH��QD�YHUGDGH��D�GHWHQWRUD�GDV�TXRWDV�H�DJH�FRPR�VH�DGPLQLVWUDGRUD�
IRVVH�� SURYRFDQGR�RV� HIHLWRV� DQWLFRQFRUUHQFLDLV� GH�PDQHLUD� VHPHOKDQWH� jTXHOD�
TXH�D�VRFLHGDGH�H[HUFHULD��VH�WLYHVVH�DGTXLULGR�D�SDUWLFLSDomR�

27����7(,;(,5$��-RmR�9LFWRU�2OPRV�$OHL[R��$=(9('2��&KDUOHV�6WHYDQ�3ULHWR�GH��2�VLVWHPD�EUDVL-
OHLUR�GH�GHIHVD�GD�FRQFRUUrQFLD�H�VHXV�UHÀH[RV�QDV�IXV}HV�H�DTXLVLo}HV��Revista Eletrônica Jurídi-
ca da UNIRP�±�8QLYHUVLWDV��6mR�-RVp�GR�5LR�3UHWR��Y������Q������S�����������MXO��GH]��������S�����
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� 4XDQWR� DR� FDUWHO�� HVWH� Gi�VH� SHOR� FRQOXLR� GH� HPSUHVDV� TXH� SRVVXHP�
UHOHYDQWH�SDUWLFLSDomR�GH�PHUFDGR�H�TXH��VHP�SXEOLFLGDGH�GH�WDO�XQLmR��GH¿QHP�
RV�SUHoRV�H�R�IRUQHFLPHQWR�GRV�EHQV��RX�VHMD��GHL[DP�D�FRQFRUUrQFLD�GH�ODGR��SDUD�
TXH��DVVLP��REWHQKDP�PDLRUHV�UHFXUVRV�FRP�VXDV�DWLYLGDGHV��VHP�TXH�KDMD�PDLV�
ganho para um ou outro. A perda nesse cenário é dos consumidores e dos pequenos 
DJHQWHV�TXH�FRPS}HP�R�PHUFDGR��SRLV�D�FRPELQDomR�GRV�SUHoRV�SRGH� VHU� HP�
XP�YDORU�PHQRU�TXH�R�GR�FXVWR�GH�SURGXomR��IDWR�TXH�SHUPLWH�D�PDQXWHQomR�GD�
DWLYLGDGH�GD�JUDQGH�HPSUHVD�SRU�XP�SHUtRGR�PDLRU�GR�TXH�GDTXHODV�TXH�SRVVXHP�
IDWXUDPHQWR�PHQRU��2�H[HPSOR�GLVVR�p�D�23(3��HP�TXH�RV�SDtVHV�LQWHJUDQWHV�GD�
RUJDQL]DomR�DWXDP�HP�FRQMXQWR�QD�GH¿QLomR�GH�TXDQWR�LUmR�SURGX]LU��D�¿P�GH�TXH�
FRQWUROHP�R�SUHoR�GR�SHWUyOHR�H[SRUWDGR�����
 A tributação e essas práticas anticoncorrenciais podem parecer distantes 
HP�XPD�SULPHLUD�DQiOLVH��SRUpP��R�TXH�VH�WHP�QRWDGR�p�TXH�DV�PDLRUHV�FRUSRUDo}HV�
WrP�VLGR�WDPEpP�DTXHODV�TXH�PHQRV�FRQWULEXHP��FRP�FDVRV�HQYROYHQGR�$SSOH��
*RRJOH��)DFHERRN�H�$PD]RQ��VHQGR�SRSXODUL]DGRV�SHOD�LPSUHQVD�LQWHUQDFLRQDO�
� $V� UHIHULGDV� HPSUHVDV� ±� FRPR� VHUi� DSURIXQGDGR� QD� DQiOLVH� GH� cases 
GR� 6WDUEXFNV� H� $SSOH� ±�� REYLDPHQWH�� PXQLGDV� GH� SRGHURVRV� LQVWUXPHQWRV� H�
FRP� SUHVHQoD� HP� JUDQGH� SDUWH� GDV� QDo}HV�� EXVFDP� IRUPDV� PDLV� YDQWDMRVDV�
GH� HFRQRPL]DUHP�RV� VHXV� WULEXWRV�� D¿QDO� HVVH� FRPSRUWDPHQWR�� FRPR� H[SRVWR��
QmR� p� FRQWUiULR� j� OHL�� GHYHUDV�� R�PRGR� GH� RSHUDomR� p� TXH� SRGH� FRQWUDULDU� RV�
ordenamentos.
� $V� YDQWDJHQV� DSURYHLWDGDV� SRGHP� VHU� RULXQGDV� GH� ORFDLV� FRP� UHJLPH�
¿VFDO� SULYLOHJLDGR� RX� HQWmR� IUXWR� GH� LQFHQWLYRV� ¿VFDLV� SURSRUFLRQDGRV� SHORV�
(VWDGRV�TXH�VH�VHQWHP�DWUDtGRV�HP�WHU�XPD�PXOWLQDFLRQDO��DYDOLDGD�QD�FDVD�GR�
WULOKmR�� HP� WURFD� GH� XPD�SHTXHQD� SHUGD� DUUHFDGDWyULD�� DOJR� TXH� VLJQL¿FD� XPD�
PDUFD�HVSHFLDO�QHVVH�PRYLPHQWR�
� 2V�LQFHQWLYRV�FRQFHGLGRV�SHORV�(VWDGRV�jV�HPSUHVDV�QDFLRQDLV�QmR�VmR�
DOJR�LQpGLWR�QD�SUiWLFD�PXQGDQD��¿JXUDQGR�FRPR�H[HPSOR�R�FDVR�OHYDGR��QR�DQR�
GH�������SHOR�%UDVLO�j�2UJDQL]DomR�0XQGLDO�GR�&RPpUFLR��20&��D�UHVSHLWR�GH�
XP�VXSRVWR�VXEVtGLR�GH�86����ELOK}HV�HQWUHJXHV�SHOR�JRYHUQR�GR�&DQDGi�H�SHOD�
SURYtQFLD�GH�4XHEHF��ORFDOL]DGD�QDTXHOH�SDtV��j�HPSUHVD�%RPEDUGLHU28��TXH�RSHUD�
QD�SURGXomR�GH�DYL}HV�H�WUHQV��$�PHGLGD�WRPDGD�SHOR�%UDVLO�IRL�PRWLYDGD��DOpP�
GRV� LQWHUHVVHV� GH� XP� SDtV�PHPEUR� GD�20&�� SHOR� IDWR� GH� D� UHIHULGD� HPSUHVD�

28����%UDVLO�LQLFLD�SHWLomR�HP�SDLQHO�GD�20&�FRQWUD�VXEVtGLRV�j�%RPEDUGLHU��Exame��6HomR�(FRQR-
PLD�����GH]��������'LVSRQtYHO�HP���KWWSV���H[DPH�DEULO�FRP�EU�HFRQRPLD�EUDVLO�LQLFLD�SHWLFDR�HP-
�SDLQHO�GD�RPF�FRQWUD�VXEVLGLRV�D�ERPEDUGLHU�!��$FHVVR�HP�����DEU�������
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VHU�FRQFRUUHQWH�GLUHWD�GD�(PEUDHU�H�GH� WDLV�VXEVtGLRV�UHSUHVHQWDUHP�XP�JDQKR�
FRPSHWLWLYR�HP�XP�PHUFDGR�GLVSXWDGR��FRPR�p�R�GH�DYLDomR��HP�TXH�DV�GXDV�
HPSUHVDV�GLVSXWDP��WDPEpP��FRP�D�$LUEXV�
� $V� GHQ~QFLDV� VREUH� YDQWDJHQV� FRPSHWLWLYDV� HQWUH� (VWDGRV� p� DOJR� TXH�
acontece com frequência: denúncias sobre a prática de GXPSLQJ já foram feitas 
SHOR�%UDVLO�H�HP�IDFH�GHOH��2�WHUPR�RULXQGR�GDV�FLrQFLDV�HFRQ{PLFDV�VLJQL¿FD�D�
comercialização de um produto por um preço menor do que o custo de produção 
GDTXHOH� EHP�� R� TXH� R� WRUQD� FRPSOHWDPHQWH� LPSRVVtYHO� GH� FRQFRUUHU� FRP� R�
produto nacional.
 O GXPSLQJ� SRGH� VHU� UHVXOWDGR� GH� VXEVtGLRV� HVWDWDLV� DRV� DJHQWHV�
QDFLRQDLV� TXH� DWXDP� QD� H[WUDomR�� WUDQVIRUPDomR� RX� FRPHUFLDOL]DomR� GR� EHP��
SRLV�� REYLDPHQWH�� p� LPSRVVtYHO� SHUSHWXDU� XPD� DWLYLGDGH� TXH� QmR� WHQKD� OXFUR��
VRPHQWH�VHJXLGRV�SUHMXt]RV��SRU�HVVH�PRWLYR��DSDUHFH�R�(VWDGR�FRPR�¿QDQFLDGRU��
almejando a supressão dos outros concorrentes.
 O Brasil foi denunciado pelos Estados Unidos pela prática de GXPSLQJ 
QR�VHWRU�GH�DoR��HP�������HP�TXH�R�DoR�EUDVLOHLUR�Mi�YLQKD�VHQGR�VREUHWD[DGR�
DR� HQWUDU� QR�PHUFDGR� HVWDGXQLGHQVH�� SRLV� R� EDL[R� FXVWR� LPSHGLD� D� VLGHUXUJLD�
norte-americana de concorrer com o aço importado����$�UHVSRVWD�GR�JRYHUQR�IRL�
DXPHQWDU�D�DOtTXRWD��YLVDQGR�j�HTXLYDOrQFLD�GR�SUHoR�GR�SURGXWR�H[SRUWDGR�FRP�
aqueles fornecidos pela indústria siderúrgica.
� &DVRV�FRPR�HVVHV�GHPRQVWUDP�D�SURIXQGD�UHODomR�TXH�RV�WHPDV�JXDUGDP��
VHQGR� D� WULEXWDomR� XWLOL]DGD�� VHMD� QD� IXQomR� H[WUD¿VFDO� RX� QmR�� FRPR� FRQWUROH�
GR�PHUFDGR�SDUD�FRLELU�DIURQWDV�j�FRQFRUUrQFLD�H�SUiWLFDV�OHVLYDV�j�H¿FLrQFLD�H�
redução do custo de produção. 
 Quando as empresas conseguem estruturar grandes planejamentos 
WULEXWiULRV�H��SRU�LVVR��GHL[DP�GH�UHFROKHU��LQWHJUDOPHQWH�RX�SDUFLDOPHQWH��WULEXWRV��
aqueles agentes que não conseguem a mesma economia de tributos sofrem o 
SULPHLUR� JROSH� GD� FRQFRUUrQFLD� VHP�� DR� PHQRV�� WHU� KDYLGR� D� SDUWLFLSDomR� GR�
FRQVXPLGRU��1RWD�VH�TXH��VHTXHU��HVWi�DJLQGR�D�³PmR�LQYLVtYHO´�HWHUQL]DGD�SHORV�
estudos de Adam Smith. É um momento em que não se trata nem mesmo de 
PHULWRFUDFLD��PDV� VLP� GH� XP� IDYRUHFLPHQWR� MXVWL¿FiYHO�� DSHQDV�� SHOR� SRGHULR�
HFRQ{PLFR�RX�GH�LQÀXrQFLD�GDTXHOD�FRUSRUDomR�
 O mesmo ocorre quando a empresa norteia seu planejamento a partir de 

��    EUA acusam o Brasil de dumping do aço. Folha de S. Paulo��6HomR�0HUFDGR�����RXW��������
'LVSRQtYHO�HP���KWWSV���ZZZ��IROKD�XRO�FRP�EU�IVS�GLQKHLUR�¿���������KWP!��$FHVVR�HP�����
abr. 2021. 
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EHQHItFLRV�RIHUHFLGRV�SHORV�(VWDGRV��VLWXDomR�TXH�VHULD�XP�GXPSLQJ�jV�DYHVVDV��
SRLV� R� IDYRUHFLPHQWR� D�XPD�HPSUHVD� HVWUDQJHLUD� VLJQL¿FD�R� IRUWDOHFLPHQWR�GH�
XP� FRQFRUUHQWH� D� SDUWLU� GH� UHFXUVRV� ¿QDQFHLURV� H� R� RIHUHFLPHQWR� GH� PmR� GH�
REUD�TXDOL¿FDGD�D�XP�SURMHWR�TXH�WUDUi�SRXFR�RX�QDGD�DR�FXVWR�GH�SURGXomR�H�
GHVHQYROYLPHQWR�GH�WHFQRORJLD�QDFLRQDO�
� 1mR�VH�WUDWD�GH�QDFLRQDOLVPR�H[DFHUEDGR��PDV�VLP�GH�XPD�REVHUYDomR�
TXDQWR� j� DXVrQFLD� GH� YDQWDJHQV� IiWLFDV� GR� IDYRUHFLPHQWR� ¿VFDO� D� HPSUHVDV�
HVWUDQJHLUDV�� SRLV� R� UHVXOWDGR� p� D� SHUGD� GH� DUUHFDGDomR�PLOLRQiULD�� D� IXJD� GH�
FpUHEURV�� D¿QDO�� PHVPR� HVWDQGR� QR� VHX� SDtV� QDWDO�� HVWmR� GHVHQYROYHQGR� XPD�
WHFQRORJLD� FXMRV� EHQHItFLRV� GLUHWRV� SRGHP� QmR� VHU� XVXIUXtGRV� SHOD� SRSXODomR�
GDTXHOH� ORFDO�� H� R� WHUFHLUR� IDWRU� DFDED�SRU� VHU� XPD� FRQVHTXrQFLD� GR� VHJXQGR��
D� DJORPHUDomR� GHVVD�PmR� GH� REUD� TXDOL¿FDGD� HP� XPD� FRUSRUDomR� VLJQL¿FD� D�
DXVrQFLD�HP�RXWURV�DJHQWHV�PHQRUHV��QmR�WUD]HQGR�UHVXOWDGRV�jTXHOD�VRFLHGDGH��
9r�VH� TXH� DV� YDQWDJHQV� VmR� UHVHUYDGDV� D� XP� SHTXHQR� JUXSR�� HQTXDQWR� Ki� D�
VRFLDOL]DomR�GRV�SUHMXt]RV�
� e�LPSRUWDQWH�HOHQFDU�TXH�D�YDQWDJHP�TXH�HVWi�VHQGR�WUDWDGD�QR�HVWXGR�
p�DTXHOD�RULXQGD�GR�SODQHMDPHQWR�WULEXWiULR�DJUHVVLYR��TXH�IXQFLRQD�GH�PDQHLUD�
GLIHUHQWH�GRV�LQFHQWLYRV�¿VFDLV�TXH�ID]HP�SDUWH�GD�PDLRULD�GRV�JRYHUQRV�GR�PXQGR��
SRLV��QDTXHOHV�FDVRV��VmR�UHVSHLWDGRV�RV�DFRUGRV�LQWHUQDFLRQDLV�GH�WULEXWDomR��H��
QRUPDOPHQWH�� Ki�XP� IRFR�QR�GHVHQYROYLPHQWR�GD�PmR�GH�REUD� H� GR� ORFDO� HP�
TXH�VH�LQVWDODP�DV�HPSUHVDV��DOJR�QmR�DWLQJLGR�QR�DVVXQWR�DTXL�WUDWDGR��jV�YH]HV��
QHP�PHVPR�QDTXHOH�ORFDO�D�FRUSRUDomR�HVWi�LQVWDODGD��WUDWDQGR�VH�VRPHQWH�GH�XP�
estabelecimento permanente.

3. Cases: Apple e Starbucks

� 3DUD� PHOKRU� FRPSUHHQVmR� GR� WHPD�� VHUmR� DSUHVHQWDGRV� GRLV� FDVHV�
HQYROYHQGR�JUDQGHV�FRUSRUDo}HV�HVWDGXQLGHQVHV�TXH� UHDOL]DUDP�SODQHMDPHQWRV�
WULEXWiULRV�MXOJDGRV�FRPR�DJUHVVLYRV�SHODV�DXWRULGDGHV�¿VFDLV�GD�8QLmR�(XURSHLD�
H�5HLQR�8QLGR��DV�HPSUHVDV�6WDUEXFNV�H�$SSOH�
� $�JLJDQWH�GR�UDPR�GH�FDIHWHULDV�IRL�DFXVDGD�GH�HYDVmR�¿VFDO�QR�DQR�GH�
2012 pelas autoridades do Reino Unido. O objeto da denúncia foi o recolhimento 
GH�� DSUR[LPDGDPHQWH�� �����PLOK}HV� GXUDQWH� R� SHUtRGR� GH� ��� DQRV30�� VRPDQGR�

30����0$55,$*(��0DGLVRQ��6WDUEXFNV¶�HXURSHDQ�XQLW�SDLG������8.�WD[�ODVW�\HDU��)LQDQFLDO�7LPHV��
6HomR�&RPSDQLHV�����VHW��������'LVSRQtYHO�HP���KWWSV���ZZZ�IW�FRP�FRQWHQW��G��F��F�EE�����H-
���������E��������I!��$FHVVR�HP�����MDQ�������
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PHQRV� GH� ��� PLOKmR� SRU� DQR�� DOJR� FRPSOHWDPHQWH� LQFRPSDWtYHO� FRP� XPD�
FRPSDQKLD�TXH�UHJLVWURX��QR�DQR�GH�������PDLV�GH������PLOK}HV�HP�OXFURV��IDWR��
LQFOXVLYH��TXH�JHURX�RXWUD�
� 2�YDORU�WRUQD�VH�DLQGD�PDLV�VXUSUHHQGHQWH�TXDQGR�VH�DSXUD�TXH��GHVGH�R�
HVWDEHOHFLPHQWR�GD�HPSUHVD�QR�5HLQR�8QLGR�HP������DWp�D�DFXVDomR��HP�������
R�IDWXUDPHQWR�GD�FRPSDQKLD�IRL�GH����ELOK}HV��H��DR�ORQJR�GHVVH�SHUtRGR��IRUDP�
UHFROKLGRV�VRPHQWH������PLOK}HV�HP�WULEXWRV31.  
� $�UHYHODomR�GHVVHV�IDWRV�SURYRFRX�HIHLWRV�QD�UHSXWDomR�GD�FRPSDQKLD��
TXH� IRL� FRORFDGD� QR� JUXSR� GH� PXOWLQDFLRQDLV� TXH� SDJDYDP� SRXFRV� WULEXWRV��
OHYDQGR�D�FRPSDQKLD�D�PXGDU��HP�������VXD�VHGH�GH�$PVWHUGDP�SDUD�/RQGUHV��
YLVDQGR��MXVWDPHQWH��D�DXPHQWDU�R�UHFROKLPHQWR�GH�WULEXWRV�HP�XPD�WHQWDWLYD�GH�
UHYHUWHU�RV�GDQRV�j�VXD�LPDJHP�
� 2� FDVR� $SSOH� GHX� LQtFLR� D� XPD� YHUGDGHLUD� EXVFD� SHOR� DXPHQWR� GD�
WULEXWDomR� LQFLGHQWH� QDV� ³ELJ� WHFKV´�� FRPR� p� FKDPDGR� R� JUXSR� FRPSRVWR� SRU�
$PD]RQ��*RRJOH��)DFHERRN�H�$SSOH��HP�XPD�DXWXDomR�TXH�H[LJLX�R�SDJDPHQWR�
GH�¼���ELOK}HV� HP� WULEXWRV�QmR� UHFROKLGRV��(P� UHODomR�D� HVVH� IDWR�� D� HPSUHVD�
GLVVH�VH�WUDWDU�GH�DOJR�TXH�GHVD¿D�D�UHDOLGDGH�H�R�VHQVR�FRPXP32. 
� $�FRQGHQDomR�RFRUUHX�GHSRLV�TXDQGR��HP�������D�&RPLVVmR�(XURSHLD�
LGHQWL¿FRX� TXH� D� HPSUHVD� VH� YLQKD� EHQH¿FLDQGR� GH� XP� LQFHQWLYR� ¿VFDO� LOHJDO�
FRQFHGLGR�SHOD�,UODQGD��DOJR�TXH�GHVHTXLOLEUDYD�D�8QLmR��LQFHQWLYDQGR�D�JXHUUD�
¿VFDO� HQWUH� RV� (VWDGRV�� GH� WDO� PDQHLUD� TXH� D� ,UODQGD� VH� PRVWURX� FRQWUiULD� j�
FRQGHQDomR��$�&RPLVVmR�DSXURX�TXH�D�HPSUHVD�UHFROKHX�XPD�DOtTXRWD�GH��������
HP�������H�D�MXVWL¿FDWLYD�GD�,UODQGD�SDUD�HVVD�WULEXWDomR�IRL�D�GH�TXH�VH�WUDWDYD�GH�
uma incompatibilidade entre as suas normas e a dos Estados Unidos.
� (VVH� HYHQWR� GHVHQFDGHRX� D� PRYLPHQWDomR� GRV� SDtVHV� HXURSHXV� SDUD�
D� FULDomR�GH�XP� LPSRVWR�GLJLWDO�JOREDO�� TXH� VHUYLULD�� MXVWDPHQWH��SDUD� HYLWDU� D�
FRQWLQXDomR�GRV�HIHLWRV�GDQRVRV�SURYRFDGRV�SHODV�HPSUHVDV�TXH�PXLWR�DUUHFDGDP��
mas pouco recolhem33 .

31����1($7(��5XSHUW��6WDUEXFNV�SD\V������P�WD[�EXW�����P�LQ�GLYLGHQGV��The Guardian��6HomR�
%XVLQHVV�����MXQ��������'LVSRQtYHO�HP���KWWSV���ZZZ�WKHJXDUGLDQ�FRP�EXVLQHVV������MXQ����VWDU-
EXFNV�HPHD�SD\V����P�WD[�EXW����P�LQ�UR\DOW\�SD\PHQWV!��$FHVVR�HP�����MDQ�������
32� � � �&+((��)RR�<XQ��$SSOH� VD\V�¼���ELOOLRQ�(8� WD[�RUGHU�³GH¿HV� UHDOLW\�DQG�FRPPRQ�VHQVH´��
Reuters�� 6HomR� 7HFKQRORJ\�� ��� VHW�� ������ 'LVSRQtYHO� HP�� �KWWSV���ZZZ�UHXWHUV�FRP�DUWLFOH�XV-
�HX�DSSOH�VWDWHDLG�DSSOH�VD\V����ELOOLRQ�HX�WD[�RUGHU�GH¿HV�UHDOLW\�DQG�FRPPRQ�VHQVH�LG86.%-
1�:����!��$FHVVR�HP�����DEU�������
33����&I��2&'(�Yr�FKDQFH�GH�DFRUGR�JOREDO�SDUD�WD[DU�JLJDQWHV�GH�WHFQRORJLD�VHU�DSURYDGR�HP�������
Época Negócios��6HomR�(PSUHVD�����MDQ��������'LVSRQtYHO�HP���$FHVVR�HP�����MDQ�������
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Conclusão

$SUHVHQWDGRV�RV�DVSHFWRV�LQWURGXWyULRV�VREUH�R�SODQHMDPHQWR�WULEXWiULR��R�SURMHWR�
%(36�H�RV�HIHLWRV�QD�FRQFRUUrQFLD��SRGH�VH�LQIHULU�TXH�DV�YDQWDJHQV�¿VFDLV�WrP�
VLGR�UHFRUUHQWHPHQWH�XWLOL]DGDV�QmR�Vy�FRPR�IRUPD�GH�HFRQRPLD�GH�WULEXWRV��PDV�
WDPEpP�FRP�R�IRFR�YROWDGR�j�VXSUHVVmR�GD�FRQFRUUrQFLD�
� $V�HPSUHVDV�FLWDGDV�QD�DQiOLVH�GH�FDVH�PRVWUDP�LVVR��SRLV�D�VXD�PDUFD�Mi�
GHWpP�IRUWH�DGHVmR�GR�S~EOLFR��4XDQGR�LVVR�DFRPSDQKD�D�HFRQRPLD�GRV�WULEXWRV��
WrP�VH�R�FHQiULR�FRPSOHWR�GH�EORTXHLR�DR�GHVHQYROYLPHQWR�GH�TXDOTXHU�RXWUR�
DJHQWH��TXDQWDV�FDIHWHULDV�GHL[DUDP�GH�RSHUDU�RX�H[SDQGLU�HP�UD]mR�GD�SUHVHQoD�
GR�6WDUEXFNV�QD�YL]LQKDQoD"�$R�SDVVR�TXH�HVWD�XWLOL]DYD�R�SURGXWR�GDV�HFRQRPLDV�
HP�VXD�H[SDQVmR�H�QR�RIHUHFLPHQWR�GH�GHVFRQWRV�H�SURPRo}HV�DRV�FRQVXPLGRUHV��
RV�RXWURV�HPSUHHQGLPHQWRV�EXVFDYDP��GDV�PDLV�GLYHUVDV�IRUPDV��PDQWHU�D�VXD�
DWLYLGDGH�
� 2�%(36�UHSUHVHQWD�XPD�JUDQGH�LQLFLDWLYD�GRV�(VWDGRV��GHPRQVWUDQGR�TXH�
D�VLWXDomR�VH�WRUQRX�JUDYH�DWp�PHVPR�DRV�SRXFRV��Mi�TXH�VH�REWLQKDP�YDQWDJHQV�
FRP�DTXHOH�FHQiULR��DGHPDLV��VHP�XPD�PHGLGD�PXOWLODWHUDO��XPD�DomR�¿QDO�GR�
SURMHWR��WDLV�ULVFRV�H�SUHMXt]RV�FRQWLQXDUmR�D�DWXDU�
� $� LQVWUXPHQWDOL]DomR� GR� SODQHMDPHQWR� WULEXWiULR� DJUHVVLYR� FRPR�
IHUUDPHQWD�DQWLFRQFRUUHQFLDO�VLJQL¿FD�D�FRPSOHWD�GHVYLUWXDOL]DomR�GR� LQVWLWXWR��
$�HFRQRPLD�GH�WULEXWRV�GHL[D�GH�VHU�R�REMHWLYR�GD�RSHUDomR��WUDWDQGR�VH�GH�XPD�
EXVFD�SHOD�H[FOXVmR�GH�TXDOTXHU�DJHQWH�DSWR�j�FRQFRUUrQFLD��HP�XP�FHQiULR�GH�
SHUSHWXDomR�GD�OLGHUDQoD�GH�PHUFDGR�GHULYDGR��HP�JUDQGH�SDUWH��GD�UHDSOLFDomR�
do capital economizado na implementação de sua produção ou de sua prestação.
 A aceitação pelos Estados de tais métodos representa não apenas perdas 
GH�FXUWR��PpGLR�H�ORQJR�SUD]RV��IRPHQWDQGR�D�HURVmR�GD�EDVH�WULEXWiULD��QDTXHOH�
SDtV�H�HP�WRGRV�RV�RXWURV�HP�TXH�R�FDSLWDO�LUi�SDVVDU��PDV�WDPEpP�D�WUDQVIHUrQFLD�
GRV�OXFURV��LQFHQWLYDQGR�TXH�QDFLRQDLV�EXVTXHP�HVVHV�PHLRV�SDUD�FRQVHJXLUHP�
REWHU�DOJXP�JDQKR�FRPSHWLWLYR��

5HIHUrQFLDV�ELEOLRJUi¿FDV

$7$/,%$��*HUDOGR��Hipótese de incidência tributária�����HG�������WLUDJHP��6mR�
3DXOR��0DOKHLURV�(GLWRUHV��������
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Bacon’s rebellion. National Park Service - U.S. Department of Interior. 
'LVSRQtYHO� HP�� �KWWSV���ZZZ�QSV�JRY�MDPH�OHDUQ�KLVWRU\FXOWXUH�EDFRQV�
UHEHOOLRQ�KWP!��$FHVVR�HP�����DEU��������

BRASIL. Medida Provisória n. 66, de 29 de agosto de 2002. Dispõe sobre a 
QmR�FXPXODWLYLGDGH�QD�FREUDQoD�GD�FRQWULEXLomR�SDUD�RV�3URJUDPDV�GH�,QWHJUDomR�
6RFLDO��3,6��H�GH�)RUPDomR�GR�3DWULP{QLR�GR�6HUYLGRU�3~EOLFR��3DVHS���QRV�FDVRV�
TXH�HVSHFL¿FD��VREUH�RV�SURFHGLPHQWRV�SDUD�GHVFRQVLGHUDomR�GH�DWRV�RX�QHJyFLRV�
MXUtGLFRV��SDUD�¿QV�WULEXWiULRV��VREUH�R�SDJDPHQWR�H�R�SDUFHODPHQWR�GH�GpELWRV�
WULEXWiULRV�IHGHUDLV��D�FRPSHQVDomR�GH�FUpGLWRV�¿VFDLV��D�GHFODUDomR�GH�LQDSWLGmR�
GH�LQVFULomR�GH�SHVVRDV�MXUtGLFDV��D�OHJLVODomR�DGXDQHLUD��H�Gi�RXWUDV�SURYLGrQFLDV��
'LVSRQtYHO� HP�� �KWWS���ZZZ�SODQDOWR�JRY�EU�FFLYLOB���039�$QWLJDVB��������
KWP!��$FHVVR�HP�����DEU��������

BBBBB�� 5HFHLWD� )HGHUDO� GR� %UDVLO�� Instrução Normativa n. 1.037, de 04 de 
junho de 2010��5HODFLRQD�SDtVHV�RX�GHSHQGrQFLDV�FRP�WULEXWDomR�IDYRUHFLGD�H�
UHJLPHV�¿VFDLV�SULYLOHJLDGRV��'LVSRQtYHO�HP���KWWS���QRUPDV�UHFHLWD�ID]HQGD�JRY�
EU�VLMXW�FRQVXOWD�OLQN�DFWLRQ"LG$WR �����	YLVDR FRPSLODGR!�� $FHVVR� HP�� ���
abr. 2021.     

%UDVLO� LQLFLD� SHWLomR� HP� SDLQHO� GD� 20&� FRQWUD� VXEVtGLRV� j� %RPEDUGLHU��
Exame�� 6HomR� (FRQRPLD�� ��� GH]�� ������ 'LVSRQtYHO� HP�� �KWWSV���H[DPH�DEULO�
FRP�EU�HFRQRPLD�EUDVLO�LQLFLD�SHWLFDR�HP�SDLQHO�GD�RPF�FRQWUD�VXEVLGLRV�D�
ERPEDUGLHU�!��$FHVVR�HP�����DEU��������

&$(7$12��$QWRQLR�)LOLSH�3HUHLUD��(QWUH�³%HUQDUGDV´�H�UHYROXo}HV��D�UHYROWD�GD�
FDFKDoD�H�D�KLVWRULRJUD¿D�FRORQLDO��Revista do Arquivo Geral da Cidade do Rio 
de Janeiro.�5LR�GH�-DQHLUR��Q�����������S���������'LVSRQtYHO�HP���KWWS���ZSUR�
ULR�UM�JRY�EU�UHYLVWDDJFUM�ZS�FRQWHQW�XSORDGV���������H��BD��SGI!��$FHVVR� HP��
12 abr. 2021.   

&$59$/+2��&ULVWLDQR��%UHYHV�FRQVLGHUDo}HV�VREUH�HOLVmR�H�HYDVmR�¿VFDLV��,Q��
3(,;272��0DUFHOR�0DJDOKmHV��Planejamento tributário. São Paulo: Quartier 
/DWLQ�������

&$9$/&$17(�� 'LRJR� /RSHV��$� HVWUHLWD� IURQWHLUD� GD� HOLVmR� H� HYDVmR� ¿VFDO��
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Revista Tributária e de Finanças Públicas��6mR�3DXOR��Y�������S�����������QRY��
GH]��������

&+((��)RR�<XQ��$SSOH�VD\V�¼���ELOOLRQ�(8�WD[�RUGHU�³GH¿HV�UHDOLW\�DQG�FRPPRQ�
VHQVH´��Reuters��6HomR�7HFKQRORJ\�����VHW��������'LVSRQtYHO�HP���KWWSV���ZZZ�
UHXWHUV�FRP�DUWLFOH�XV�HX�DSSOH�VWDWHDLG�DSSOH�VD\V����ELOOLRQ�HX�WD[�RUGHU�
GH¿HV�UHDOLW\�DQG�FRPPRQ�VHQVH�LG86.%1�:����!��$FHVVR�HP�����DEU�������

EUA acusam o Brasil de dumping do aço. Folha de S. Paulo��6HomR�0HUFDGR��
��� RXW�� ������ 'LVSRQtYHO� HP�� �KWWSV���ZZZ��IROKD�XRO�FRP�EU�IVS�GLQKHLUR�
¿���������KWP!��$FHVVR�HP�����DEU��������

EUROPEAN COUNCIL. Taxation: EU list of non-cooperative jurisdictions. 
6HomR�SROLFLH�����MDQ��������'LVSRQtYHO�HP���KWWSV���ZZZ�FRQVLOLXP�HXURSD�HX�
HQ�SROLFLHV�HX�OLVW�RI�QRQ�FRRSHUDWLYH�MXULVGLFWLRQV�!��$FHVVR�HP�����DEU��������

)(55(,5$��$XUpOLR�%XDUTXH�GH�+RODQGD��Mini Aurélio:�R�GLFLRQiULR�GD�OtQJXD�
SRUWXJXHVD�����HG��UHY��H�DWXDO��&XULWLED��3RVLWLYR��������

*$63$5��7DUFtVLR�GH�6RX]D��'HUUDPD��ERDWRV�H�KLVWRULRJUD¿D��R�SUREOHPD�GD�
UHYROWD�SRSXODU�QD�,QFRQ¿GrQFLD�0LQHLUD��Revista Topoi��5LR�GH�-DQHLUR��Y������
Q������MXO��GH]��������S���������'LVSRQtYHO�HP���KWWS���ZZZ�VFLHOR�EU�SGI�WRSRL�
Y��Q�����������;�WRSRL�������������SGI!��$FHVVR�HP�����DEU�������

Grande dicionário Larousse cultural da língua portuguesa��6mR�3DXOR��1RYD�
&XOWXUDO�������

+(/0+2/=�� 5LFKDUG�� 0DJQD� FDUWD� DQG� WKH� LXV� FRPPXQH�� The University 
of Chicago Law Review�� &KLFDJR�� Y�� ���� Q�� ��� 6SULQJ� ������ S�� ��������� S��
����� 'LVSRQtYHO� HP�� �KWWSV���FKLFDJRXQERXQG�XFKLFDJR�HGX�FJL�YLHZFRQWHQW�
FJL"DUWLFOH ����	FRQWH[W MRXUQDOBDUWLFOHV!��$FHVVR�HP�����DEU������������

+8&.��+HUPHV�0DUFHOR��Evasão e elisão: rotas nacionais e internacionais. São 
3DXOR��6DUDLYD�������
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/(1=��5DRXO��(OXVmR�¿VFDO�H�D�DSUHFLDomR�HFRQ{PLFD�GRV�IDWRV��,Q��7$92/$52��
$JRVWLQKR� 7RIIROL�� 0217(,52�� %UDQGmR�� 0$57,16�� ,YHV� *DQGUD� GD� 6LOYD�
(coord.). Princípios tributários no direito brasileiro e comparado. Rio de 
-DQHLUR��)RUHQVH�������

0$55,$*(��0DGLVRQ��6WDUEXFNV¶� HXURSHDQ�XQLW�SDLG������8.� WD[� ODVW�\HDU��
Financial Times��6HomR�&RPSDQLHV�����VHW��������'LVSRQtYHO�HP���KWWSV���ZZZ�
IW�FRP�FRQWHQW��G��F��F�EE�����H���������E��������I!��$FHVVR� HP�� ��� MDQ��
2021. 

0$56+$//��3HWHU��%ULWLVK�,QGLD�DQG�WKH�³JUHDW�UHEHOOLRQ´��BBC��6HomR�+LVWRU\��
��� IHY�� ������ 'LVSRQtYHO� HP�� �KWWS���ZZZ�EEF�FR�XN�KLVWRU\�EULWLVK�YLFWRULDQV�
LQGLDQBUHEHOOLRQB���VKWPO!��$FHVVR�HP����GH]�������

025*$1��3DWULFLD�7DEHU��Tax procedure and tax fraud in a nutshell. Saint 
3DXO��0LQHVVRWD��:HVW�3XEOLVKLQJ�&R��������

1($7(�� 5XSHUW�� 6WDUEXFNV� SD\V� �����P� WD[� EXW� ����P� LQ� GLYLGHQGV�� The 
Guardian�� 6HomR� %XVLQHVV�� ��� MXQ�� ������ 'LVSRQtYHO� HP�� �KWWSV���ZZZ�
WKHJXDUGLDQ�FRP�EXVLQHVV������MXQ����VWDUEXFNV�HPHD�SD\V����P�WD[�EXW�
���P�LQ�UR\DOW\�SD\PHQWV!��$FHVVR�HP�����MDQ��������

2&'(�Yr�FKDQFH�GH�DFRUGR�JOREDO�SDUD�WD[DU�JLJDQWHV�GH�WHFQRORJLD�VHU�DSURYDGR�
em 2020. Época Negócios��6HomR�(PSUHVD�����MDQ��������'LVSRQtYHO�HP���KWWSV���
HSRFDQHJRFLRV�JORER�FRP�(PSUHVD�QRWLFLD���������RFGH�YH�FKDQFH�GH�DFRUGR�
JOREDO�SDUD�WD[DU�JLJDQWHV�GH�WHFQRORJLD�VHU�DSURYDGR�HP������KWPO!�� $FHVVR�
em 28 jan. 2021. 

2/,9(,5$��5LFDUGR�0DUL]�GH��Fundamentos do Imposto de Renda. São Paulo: 
4XDUWLHU�/DWLQ������

OECD�� 2UJDQL]DWLRQ� IRU� (FRQRPLF� &R�RSHUDWLRQ� DQG� 'HYHORSPHQW� �2(&'���
%(36�$FWLRQV��'LVSRQtYHO� HP���KWWSV���ZZZ�RHFG�RUJ�WD[�EHSV�EHSV�DFWLRQV�!��
$FHVVR�HP�����MDQ��������
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3(5(,5$��&HVDU�$��*XLPDUmHV��A elisão tributária e a lei complementar n. 
104/2001��,Q��52&+$��9DOGLU�GH�2OLYHLUD��&RRUG����2�SODQHMDPHQWR�WULEXWiULR�H�
D�OHL�FRPSOHPHQWDU������6mR�3DXOR��'LDOpWLFD�������

3,6721(��3DVTXDOH��&RRUGLQDWLQJ� WKH�$FWLRQ�RI�5HJLRQDO� DQG�*OREDO�3OD\HUV�
GXULQJ�WKH�6KLIW�IURP�%LODWHUDOLVP�WR�0XOWLODWHUDOLVP�LQ�,QWHUQDWLRQDO�7D[�/DZ��
World Tax Journal��)HEUXDU\�������S����������

5(0(85��&pFLOH��EU listing of tax havens. European Parliament - European 
3DUOLDPHQWDU\�5HVHDUFK�6HUYLFH��RFW��������'LVSRQtYHO�HP���KWWS���ZZZ�HXURSDUO�
HXURSD�HX�5HJ'DWD�HWXGHV�%5,(�������������(356B%5,������������B
(1�SGI!��$FHVVR�HP�����MDQ������

6&+28(5,��/XtV�(GXDUGR��*$/(1',�-Ò1,25��5LFDUGR�$QGUp��7UDQVSDUrQFLD�
¿VFDO�H�UHFLSURFLGDGH�QDV�SHUVSHFWLYDV�LQWHUQD�H�LQWHUQDFLRQDO��,Q��52&+$��9DOGLU�
GH�2OLYHLUD��FRRUG����Grandes questões atuais do direito tributário��Y������6mR�
3DXOR��'LDOpWLFD��������S����������

6&+28(5,��/XtV�(GXDUGR��&RRUG����Planejamento tributário e o “propósito 
negocial” - Mapeamento das decisões do conselho de contribuintes de 2002 a 
������6mR�3DXOR��4XDUWLHU�/DWLQ�������

7(,;(,5$�� -RmR� 9LFWRU� 2OPRV� $OHL[R�� $=(9('2�� &KDUOHV� 6WHYDQ� 3ULHWR�
GH��2�VLVWHPD�EUDVLOHLUR�GH�GHIHVD�GD�FRQFRUUrQFLD�H�VHXV�UHÀH[RV�QDV�IXV}HV�H�
aquisições. Revista Eletrônica Jurídica da UNIRP – Universitas. São José do 
5LR�3UHWR��Y������Q������S�����������MXO��GH]�������

9$/,0��3DWUtFLD��Corporação dos enteados:�WHQVmR��FRQWHVWDomR�H�QHJRFLDomR�
SROtWLFD�QD�&RQMXUDomR�EDLDQD�GH�����������������I��'LVVHUWDomR��'RXWRUDGR�HP�
+LVWyULD����)DFXOGDGH�GH�)LORVR¿D��/HWUDV�H�&LrQFLD�+XPDQDV�GD�8QLYHUVLGDGH�GH�
6mR�3DXOR��6mR�3DXOR��������'LVSRQtYHO�HP���KWWS�����������������������MVSXL�
ELWVWUHDP�EY�MXOKR�����������B3DWULFLD9DOLPB9&RUU�SGI!��$FHVVR� HP�� ��� DEU��
�����
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